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Title  3— 

The  President 


[FR  Doc.  93-24821 
Filed  10-5-93;  1:32  pm] 
Billing  code  4710-10-M 


Presidential  Determination  No.  93-43  of  September  30,  1993 

Presidential  Waiver  on  Furnishing  Assistance  to  the  United 
Nations  To  Support  the  Reestablishment  of  Police  Forces  in 
Somalia 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  Authority  vested  in  me  by  sections  552(c)(2)  and  614(a)(1) 
of  the  Foreign  Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2348a(c)(2) 
and  2364(a)(1)  (the  "Act”),  I  hereby  determine  that: 

(1)  as  a  result  of  an  unforeseen  emergency,  the  provision  of  assistance 
under  Chapter  6  of  Part  II  of  the  Act  in  amounts  in  excess  of  funds  otherwise 
available  for  such  assistance  is  important  to  the  national  interests  of  the 
United  States; 

(2)  such  unforeseen  emergency  requires  the  immediate  provision  of  assist¬ 
ance  under  Chapter  6  of  Part  II  of  the  Act;  and 

(3)  it  is  important  to  the  security  interests  of  the  United  States  to  provide 
commodities  and  services  from  the  inventory  and  resources  of  the  Department 
of  Defense,  of  an  aggregate  value  not  to  exceed  $25  million,  and  to  furnish 
up  to  $2  million  in  Economic  Support  Funds  (ESF),  to  the  United  Nations 
for  purposes  of  providing  assistance  towards  the  reestablishment  of  police, 
prisons,  or  other  law  enforcement  forces  of  Somalia,  without  regard  to  section 
518  of  the  Foreign  Operations,  Export  Financing,  and  Related  Programs 
Appropriations  Act,  1993  (Public  Law  102-391),  and  sections  620(q)  and 
660  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22  U.S.C.  2151 
et  seq.),  or  any  other  provision  of  law  within  the  scope  of  section  614. 

Therefore,  I  hereby  direct  the  drawdown  of  conunodities  and  services  from 
the  inventory  and  resources  of  the  Department  of  Defense  of  an  aggregate 
value  not  to  exceed  $25  million,  for  the  United  Nations  in  support  of 
peacekeeping  operations  related  to  the  reestablishment  of  police  forces  in 
Somalia,  and  the  furnishing  of  up  to  $2  million  in  ESF  to  the  United 
Nations  for  these  purposes. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  September  30,  1993. 


Editorial  note:  For  the  statement  by  the  Press  Secretary  on  Somalia,  see  issue  39,  page  1885 
of  the  Weekly  Compilation  of  Presidential  Documents. 
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Presidential  Documents 


Presidential  Determination  No.  93-44  of  September  30,  1993 

Loan  Guarantees  to  Israel  Program 


Memorandum  for  the  Secretary  of  State 

As  required  by  section  226(d)  of  the  Foreign  Assistance  Act  of  1961,  as 
amended  (“the  Act”),  1  have  determined  that  $437  million  in  loan  guarantee 
authority  must  be  deducted  from  the  amounts  authorized  for  fiscal  year 
1994  in  section  226(b)  of  the  Act. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con¬ 
gress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington.  September  30,  1993. 
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Presidential  Documents 


Presidential  Determination  No.  93-45  of  September  30,  1993 

POW/MIA  Military  Drawdown  for  Laos 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  5 75 A  of  the  Foreign 
Operations  Export  Financing,  and  Related  Programs  Appropriations  Act, 
1993  (Public  Law  102-391)  (the  “Act”),  I  hereby  determine  that  it  is  necessary 
to  draw  down  defense  articles  from  the  stocks  of  the  Department  of  Defense, 
defense  services,  and  military  education  and  training  for  Laos  for  the  pur¬ 
poses  set  forth  in  the  Act,  namely:  to  support  efforts  to  locate  and  repatriate 
members  of  the  United  States  Armed  Forces  and  civilians  employed  directly 
or  indirectly  by  the  United  States  Government  who  remain  unaccounted 
for  from  the  Vietnam  War;  to  ensure  the  safety  of  United  States  Government 
personnel  engaged  in  such  cooperative  efforts;  and,  to  support  United  States 
Department  of  Defense-sponsored  humanitarian  projects  associated  with 
POW/MIA  efforts. 

Therefore,  I  hereby  authorize  and  direct  the  drawdown  of  up  to  $11.8 
million  of  such  defense  articles  frtim  the  stocks  of  the  Department  of  Defense, 
defense  services,  and  military  education  and  training  for  Laos,  for  the  pur¬ 
poses  and  under  the  authorities  of  section  575A  of  the  Act. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress,  and  to  arrange  for  its  publication  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  September  30,  1993. 
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Presidential  Determination  No.  94-1  of  October  1,  1993 

Detennination  of  FY  1994  Refugee  Admissions  Numbers  and 
Authorizations  of  In-Country  Refugee  Status  Pursuant  to  Sec¬ 
tion  207  and  101(a)(42),  Respectively,  of  the  Immigration  and 
Nationality  Act,  and  Determination  Pursuant  to  Section 
2(b)(2)  of  the  Migration  and  Refugee  Assistance  Act,  as 
Amended 


Monorandum  for  the  Secretary  ot  State 

In  accordance  with  Section  207  of  the  Immigration  and  Nationality  Act 
(“the  Act”)  (8  U.S.C.  1157),  and  after  appropriate  consultation  with  the 
Congress,  I  hereby  make  the  following  determinations  and  authorize  the 
following  actions: 

The  admission  of  up  to  121,000  refugees  to  the  United  States  during 
FY  1994  is  justified  by  humanitarian  concerns  or  is  otherwise  in  the  national 
interest;  provided,  however,  that  this  niunber  shall  be  understood  as  includ¬ 
ing  persons  admitted  to  the  United  States  during  FY  1994  with  Federal 
refugee  resettlement  assistance  under  the  Amerasian  immigrant  admissions 
program,  as  provided  below. 

The  120,000  funded  admissions  shall  be  allocated  among  refugees  of  special 
humanitarian  concern  to  the  United  States  as  described  in  the  documentation 
presented  to  the  Congress  during  the  consultations  that  preceded  this  deter¬ 
mination  and  in  accordance  with  the  following  regional  allocations;  provided, 
however,  that  the  number  allocated  to  the  East  Asia  region  shall  include 
persons  admitted  to  the  United  States  during  FY  1994  with  Federal  refugee 
resettlement  assistance  under  Section  584  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs  Appropriations  Act  of  1988,  as  contained 
in  Section  101(e)  of  Public  Law  100-202  (Amerasian  immigrants  and  their 
family  members);  provided  further  that  the  number  allocated  to  the  former 
Soviet  Union  shall  include  persons  admitted  who  were  nationals  of  the 
former  Soviet  Union,  or  in  the  case  of  persons  having  no  nationality,  who 
were  habitual  residents  of  the  former  Soviet  Union,  prior  to  September 


2, 1991: 

Africa  .  7,000 

East  Asia  .  45,000 

Former  Soviet  Union/Eastem  Europe .  55,000 

Near  East/South  Asia .  6,000 

Latin  America/Caribbean .  4,000 

Unallocated  (funded)  .  3,000 


The  3,000  unallocated  federally  funded  numbers  shall  be  allocated  as  needed. 
Unused  admissions  numbers  allocated  to  a  particular  region  within  the 
120,000  federally  funded  ceiling  may  be  transferred  to  one  or  more  other 
regions  if  there  is  an  overriding  need  for  greater  numbers  for  the  region 
or  regions  to  which  the  numbers  are  being  transferred.  You  are  hereby 
authorized  and  directed  to  consult  with  the  judiciary  conunittees  of  the 
Congress  prior  to  any  such  use  of  the  unallocated  numbers  or  reallocation 
of  numbers  from  one  region  to  another. 

Pursuant  to  Section  2(b)(2)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(b)(2),  I  hereby  determine  that  assistance 
to  or  on  behalf  of  persons  applying  for  admission  to  the  United  States 
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as  part  of  the  overseas  refugee  admissions  program  will  contribute  to  the 
foreign  policy  interests  of  the  United  States  and  designate  such  persons 
for  this  purpose. 

The  1,000  privately  funded  admissions  are  not  designated  for  any  country 
or  region  and  may  be  used  for  refugees  of  special  humanitarian  concern 
to  the  United  States  horn  any  region  provide  that  private  resources  are 
available  to  fund  the  reasonable  cost  of  their  admission  and  resettlement. 

An  additional  10,000  refugee  admissions  numbers  shall  be  made  available 
during  FY  1994  for  the  adjustment  to  permanent  resident  status  under  Section 
209(b)  of  the  Act  (8  U.S.C.  1159(b))  of  aliens  who  have  been  granted  asylum 
in  the  United  States  under  Section  208  of  the  Act  (8  U.S.C.  1158),  as 
this  is  justiHed  by  hrimanitarian  concerns  or  is  otherwise  in  the  national 
interest.  An  estimated  7,000  aliens  were  granted  asylum  during  FY  1993 
under  Section  208  of  the  Act. 

In  accordance  with  Section  101(a)(42)  of  the  Act  (8  U.S.C.  1101(a)(42)) 
and  after  appropriate  consultation  with  the  Congress,  I  also  specify  that, 
for  FY  1994,  the  following  persons  may,  if  otherwise  qualified,  be  considered 
refugees  for  the  purpose  of  admission  to  the  United  States  within  their 
countries  of  nationality  or  habitual  residence: 

a.  Persons  in  Vietnam. 

b.  Persons  in  Cuba. 

c.  Persons  in  Haiti. 

d.  Persons  in  the  former  Soviet  Union. 

You  are  authorized  and  directed  to  report  this  Determination  to  the  Congress 
immediately  and  to  publish  it  in  the  Federal  Register. 

cc:  The  Attorney  General 

The  Secretary  of  Health  and  Human  Services 


THE  WHITE  HOUSE, 
Washington,  October  1,  1993. 
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The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1205 
[ON-8S-O02] 

RIN  0581-AA63 

Amendment  to  the  Cotton  Board  Rules 
and  Regulations 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  is  amending  the  Cotton  Board 
Rules  and  Regulations  by  lowering  the 
value  assigned  to  imported  cotton  for 
the  purpose  of  calculating  supplemental 
assessments  collected  for  use  by  the 
Cotton  Research  and  Promotion 
Program.  The  amended  value  reflects 
the  1992  calendar  year  average  of 
monthly  average  prices  received  by  U.S. 
farmers  for  Upland  cotton. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
November  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford,  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  the  Cotton  Board  Rules 
and  Regulations  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  “on- 
major”  rule  under  Executive  Order 
12291  since  it  does  not  meet  the  criteria 
for  a  major  regulatory  action  contained 
in  that  C)rder. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws,  • 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  12  of  the  Act,  any  person  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  plan,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law  and  request 
a  modification  of  the  order  or  to  be 
exempted  therefiom.  Such  person  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  District  Court 
of  the  United  States  in  any  district  in 
which  the  person  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary’s 
ruling,  provided  a  complaint  is  filed 
within  20  days  from  the  date  of  the 
entry  or  the  ruling. 

There  are  an  estimated  10,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order.  This  rule  will  affect  importers  of 
cotton  and  cotton-containing  products. 
The  majority  of  these  importers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration.  This  rule  will  lower  the 
assessments  paid  by  the  importers 
under  the  Cotton  Research  and 
Promotion  Order.  The  AMS 
Administrator  has  determined  that  this 
,final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.)  the 
information  collection  and 
recordkeeping  requirements  contained 
in  this  subpart  have  been  previously 
approved  by  OMB  and  assigned  control 
number  0581-0093. 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XIX 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  November  28, 
1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Resear^  and 
Promotion  Program.  These  provisions 
are:  (1)  The  assessment  of  imported 
cotton  and  cotton  products;  and  (2) 
termination  of  the  right  of  producers  to 
demand  a  refund  of  assessments. 


An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26, 1991. 
Proposed  rules  implementing  the 
amended  Order  were  published  in  the 
Federal  Register  on  Di^mber  17, 1991, 
(56  FR  65450).  The  final  implementing 
rules  were  published  on  July  1  and  2, 

1992  (57  FR  29181)  and  (57  FR  29431), 
respectively. 

This  rule  reduces  the  value  assigned 
to  imported  cotton  in  the  Cotton  Board 
Rules  and  Regulations  7  CFR  1205.510 
(b)(2).  This  value  is  used  to  calculate 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products. 

Supplemental  assessments  are  the 
second  part  of  a  two  part  assessment. 

The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 
pounds  or  $1  per  226.8  kilograms. 

Supplemental  assessments  are  levied 
at  a  rate  of  five  tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  adopted  the  use  of  the  average 
price  received  by  U.S.  farmers  for 
Upland  cotton  as  a  benchmark  for  the 
value  of  domestically  produced  cotton. 
The  source  for  this  statistic  is 
“Agricultural  Prices”,  a  publication  of 
the  National  Agricultural  Statistics 
Service  of  the  Department  of 
Agriculture.  Use  of  the  average  price 
figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton. 

The  current  value  of  imported  cotton 
as  published  in  the  Feder^  Register  (57 
FR  29431)  for  the  purpose  of  calculating 
supplemental  assessments  on  imported 
cotton  is  $1,384  per  kilogram.  Using  the ' 
Average  Price  Received  by  U.S.  farmers 
for  Upland  cotton  for  the  calendar  year 
1992,  which  is  $0,526  per  pound,  the 
new  value  of  imported  cotton  would  be 
$1,160  per  kilogram. 

An  example  of  the  assessment 
formula  and  how  the  various  figures  are 
obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 

One  kilogram  equals  2.2046  pounds. 

One  pound  equals  0.453597  kilograms. 
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One  dollar  per  bale  assessment 
converted  to  kilognuns 

300  pound  b&le  ^  226*8  kg. 

(500X.453597) 

$1  per  bale  assess-  «  $  0.002000  per 

ment  pound  (1+500) 

s  0.004409  per  kg. 

(1+226.8) 

Supplemental  assessment  of  5/10  of  one 
percent  of  the  value  of  the  cotton 
converted  to  kilograms 
Average  price  re-  «  $  0.526  per  pound 

oeit^  (V  aver¬ 
age  value 

B  1.160  per  kg. 

(0.526x2.2046) 
5/10  of  one  per-  «  0.005798  per  kg. 

cent  of  the  aver-  (1.1596x.005) 

age  price  in  kg. 

Total  assessment  per  kilogram 
$1  per  bale  equiv-  *  $  0.004409  per  kg. 

alent  assessment 

Supplemental  as-  4-  0.005798  per  kg 

sessment 

Total  assessment  «  $  0.010207 

per  kg 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
right  hand  column  of  the  Import 
Assessment  Table  1205.510  (b)(3)  are  a 
result  of  such  a  calculation,  these 
figures  were  revised.  These  figures 
indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  ntunber  subject  to 
assessment 

The  U.S.  Customs  Service  informed 
the  agency  prior  to  the  publishing  of  the 
proposed  rule  that  several  numbers 
listed  in  the  Import  Assessment  Table 
are  no  longer,  used  because  of  recent 
statistical  changes  made  to  the  HTS 
numbers.  The  agency  consulted  with 
Customs  again  prior  to  publishing  this 
final  rule  and  again  was  informed  that 
changes  had  been  made  to  two  more  of 
the  HTS  numbers  subject  to  assessment 
This  rule  incorporates  these  changes 
into  the  assessment  table.  Other  changes 
to  the  table  are  made  due  to  the 
reclassification  of  textile  and  apparel 
products  and  are  identified  wi^ 
asterisks. 

Huree  comments  were  received 
regarding  the  proposed  rule  published 
in  the  Fideral  Register  (58  FR  32066) 
June  8, 1993.  All  three  expressed 
general  support  for  the  proposal.  Two  of 
the  comments  described  how 
renumbering  causes  a  disruption  in 
assessment  collection  on  HTS 
classificatioiu  that  were  intended  to  be 
assessed  but  due  to  renumbming  were 
not  assessed. 

During  the  first  10  months  of 
collecting  assessments  on  imported 
cotton  several  HTS  numbers  were 


changed  by  Customs  at  various  times. 
Customs  collections  reports  for  cotton 
research  and  promotion  assessments 
show  that  for  12  selected  HTS 
classification  niunbers  subject  to 
assessments  in  August  1992  and 
subsequently  renumbered  by  May  1993 
assessment  collections  had  dropped 
approximately  $35,000  a  month.  Such 
renumbering  may  occur  because  of 
subdivision  of  Hl^  provisions  at  the 
statistical  level  or  the 
reclassification  of  the  articles  under  a 
different  tariff  heading  or  subheading 
necessitated  by  various  actions  such  as 
Customs  classificatimi  rulings, 
legislaticm,  and  Presidential 
proclamations.  However,  articles 
covered  by  the  superseded  HTS 
provisions  are  readily  identifiable  in  the 
renumbraed  tariff  provisions.  Whenever 
such  changes  occur  in  the  future,  AMS 
will  publish  them  in  the  regulations  as 
soon  as  possible  in  order  to  avoid 
disruption  in  assessment  collecticm. 

One  comment  suggested  the  addition 
and  deletion  of  certain  HTS  numbers  in 
the  import  assessment  table.  Two 
numbers  have  been  added  to  the  table 
based  on  this  commMit  and  are 
identified  in  the  table  by  a  superscript 
(A).  The  comment  provided  a  list  of  127 
HTS  numbers  firom  the  assessment  table 
for  deletion.  These  numbers  were 
deleted  firom  the  list  and  did  not  appear 
in  the  proposed  rule  import  assessment 
table.  A  lik  of  these  deleted  niunbers  is 
available  upon  request. 

The  conversion  factors  listed  in  the 
center  coliunn  of  the  table  represent  the 
raw  cotton  equivalent  that  the  agency 
has  assigned  to  each  HTS  niunber.  The 
agency  changed  these  niunbers  where 
necessary  to  account  for  changes  in  the 
cotton  content  of  products  due  to 
reclassification  of  products  and  where 
additional  information  has  been 
obtained  regarding  the  cotton  content  of 
HTS  classifications. 

Several  nonsubstantive  changes  have 
been  made  in  these  regulations  fw  the 
purpose  of  clarity. 

List  of  Sul^ects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research, 
.Cotton,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1205  is  amended 
as  follows: 

PART  1205-COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2101-2118. 


2.  Sectitm  1205.510(b)  (2)  and  (3)  are 
revised  to  read  as  follows: 

§1205.510  Levy  of  assessments. 
***** 

(b)*  *  * 

(2)  The  12  month  average  of  monthly 
average  prices  received  by  U.S.  farmers 
will  Iw  calculated  annually.  Such 
average  will  be  used  as  the  value  of 
imported  cotton  for  the  purpose  of 
levying  the  supplemental  assessment  on 
imported  cotton  and  will  be  expressed 
in  kilograms.  The  value  of  imported 
cotton  for  the  purpose  of  levying  this 
supplemental  assessment  is  $1,160  per 
kilogram. 

(3)  The  following  table  contains  the 
Harmonized  Tariff  Schedule  (HTS) 
classification  numbers  and 
corresponding  conversion  factors  and 
assessments.  The  left  column  of  the 
table  indicates  the  HTS  classifications  of 
imported  cotton  and  cotton-containing 
products  subject  to  assessment  The 
center  column  indicates  the  conversion 
factor  for  determining  the  raw  fiber 
content  for  each  kilogram  of  the  HTS. 
HTS  numbers  for  raw  cotton  have  no 
conversion  factors  in  the  table.  The  right 
column  indicates  the  total  assessment 
per  kilogram  of  the  article  assessed,  /kny 
line  item  entry  of  cotton  appearing  on 
Customs  entry  documentation  in  which 
the  value  of  the  cotton  contained  therein 
is  less  than  $220.99  will  not  be  subject 
to  assessments  as  described  in  this 
section. 


Import  Assessment  Table 

[Raw  Cotton  R)er] 


HTS  classifica¬ 
tion 

Conversion 

factor 

Cents/kg. 

5201001000  ..... 

0.0000 

1.0207 

5201002000 

0.0000 

1.0207 

5201002010  _ 

0.0000 

1.0207 

5201002020  _ 

0.0000 

1.0207 

5201002050  _ 

0.0000 

1.0207 

5204110000  _ 

1.1341 

5204200000  ._ 

1.1341 

5205111000 

1.1341 

5205112000 

1.1 111 

1.1341 

5205121000  ..... 

1.1341 

5205122000  ..... 

1.1341 

5205131000  ..... 

1.1341 

5205132000  _ 

1.1341 

5205141000  _ 

1.1341 

5205210000  ..... 

1.1341 

5205220000  _ 

1.1341 

5205230000  ..... 

1.1341 

5205240000  ..... 

1.1341 

5205250000  _ 

1,1 1 1 1 

1.1341 

5205310000  _ 

1,1 1 1 1 

1.1341 

5205320000 

1.1341 

5205330000  ..... 

1.1  111 

1.1341 

5205340000  ..... 

1.1341 

5205410000  ..... 

1,1  111 

1.1341 

5205420000  _ 

1.1341 

5205440000  ..... 

1.1  111 

1.1341 

5205450000  ..... 

1.1111 

1.1341 
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Import  Assessment  Table— 
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[Raw  Cotton  Fiber) 


HTS  classifica-  | 
tion  1 

Conversion  1 
factor  1 

Cents/kg. 

5206120000  _ \ 

0.5556  ! 

0.5671 

5206130000  ..... 

0.5556 

0.5671 

5206140000  .....  ' 

0.5556 

0.5671 

5206220000  _ 

0.5556 

0.5671 

5206230000  ..... 

0.5556  ! 

0.5671 

5206240000  . j 

0.5556 

0.5671 

5206310000  .....  i 

0.5556  ’ 

0.5671 

5207100000  . I 

1.1111 

1.1341 

5207900000  .....  « 

0.5556 

0.5671 

5208112020  . 1 

1.1455 

i  1.1692 

5208112040  .....  ! 

1.1455 

1  1.1692 

5208112090  _ j 

1.1455  j 

i  1.1692 

5208114020  .....  i 

1.1455 

1.1692 

5208114060  _ t 

1.1455 

1.1692 

5208114090  .....  1 

i  1.1455 

1.1692 

5208118090 . 1 

1.1455 

1.1692 

5208124020  _  j 

1.1455 

1.1692 

5208124040  .....  | 

1.1455 

1.1692 

5208124090  . ! 

1.1455 

1.1692 

5208126020  .....  S 

1.1455 

1.1692 

5208126040  .....  ? 

1  1.1455 

1.1692 

5208126060  .....  ! 

1.1455  i 

1.1692 

5208126090  _ 

■  1.1455  i 

1.1692 

5208128020  _  i 

1.1455 

1.1692 

5208128090  .....  i 

1  1.1455 

1.1692 

5208130000  . 

1  1.1455 

1.1692 

5208192020  . ( 

1  1.1455 

1.1692 

5208192090  . 

!  1.1455 

1.1692 

5208194020  . 

1.1455 

1.1692 

5208194090  . 

!  1.1455 

1.1692 

5208196020  ..... 

1  1.1455 

1.1692 

5208196090  . 

1  1.1455 

1  1.1692 

5208224040  . 

1.1455 

1.1692 

5208224090  . 

1  1.1455 

1.1692 

5208226020  _ 

I  1.1455 

1.1692 

5208226060  . I 

1  1.1455 

1.1692 

5208228020  . j 

I  1.1455 

1.1692 

5208230000  .  j 

;  1.1455 

1.1692 

5208292020  . i 

1.1455 

1.1692 

5208292090  . 1 

1.1455 

1.1692 

5208294090  .....  1 

i  1.1455 

1.1692 

5208296090  ..... 

1.1455 

1.1692 

5208298020  . 

1.1455 

1.1692 

5208312000  .....  ■ 

1.1455 

1.1692 

5208321000  ..... 

!  1.1455 

1.1692 

5208323020  . i 

1.1455 

1.1692 

5208323040  . ' 

1.1455 

1.1692 

5208323090  ..... 

1.1455 

1.1692 

5208324020  . j 

1.1455 

1.1692 

5208324040  . 

1.1455 

1.1692 

5208325020  . 

1.1455 

1.1692 

5208330000  . 

1.1455 

S  1.1692 

5208392020  . 

1.1455 

!  1.1692 

5208392090  . 

1.1455 

5  1.1692 

5208394090  . 

1.1455 

■  1.1692 

5208396090  ..... 

1.1455 

!  1.1692 

5208398020  . 

1.1455 

!  1.1692 

5208412000  . 

1.1455 

!  1.1692 

5208416000  . 

1.1455 

^  1.1692 

5208418000  . 

1.1455 

'■  1.1692 

5208421000  . 

1.1455 

[  1.1692 

5208423000  . 

1.1455 

1  1.1692 

5208424000  ! 

1.1455 

1  1.1692 

5208425000  . | 

j  1.1455 

1  1.1692 

5208430000  . | 

!  1.1455 

^  1.1692 

5208492000  . | 

1  1.1455 

1  1.1692 

5208494020  . ! 

:  1.1455 

t  1.1692 

5208494090  . 

i  1.1455 

f  1.1692 

5208496010  . 1 

1  1.1455 

\  1.1692 

Import  Assessment  Table— 

Continued 


[Raw  Cotton  Fiber] 


HTS  classifica¬ 
tion 

Conversion  > 
factor 

Cents/kg. 

5208496090  . 

1.1455 

1.1692 

5208498090  _ 

1.1455 

1.1692 

5208512000  _ 

1.1455 

1.1692 

5208516060  _ 

1.1455 

1.1692 

5208518090  ..... 

1.1455 

1.1692 

5208523020  _ 

1.1455 

1.1692 

5208523040  ..... 

1.1455 

1.1692 

5208523090  _ 

1.1455 

1.1692 

5208524020  ..... 

1.1455 

1.1692 

5208524040  _ 

1.1455 

1.1692 

5208524060  . 

1.1455 

1.1692 

5208525020  ..... 

1.1455 

1.1692 

5208530000  _ 

1.1455 

1.1692 

5208592020  ..... 

1.1455 

1.1692 

5208592090  ..... 

1.1455 

1.1692 

5208594090  ..... 

1.1455 

1.1692 

5208596090  . 

1.1455 

1.1692 

5209110020  ..... 

1.1455 

1.1692 

5209110030  . 

1.1455 

1.1692 

5209110090  ..... 

1.1455 

1.1692 

5209120020  ..... 

1.1455 

1,1692 

5209120040  _ 

1.1455 

1.1692 

5209190020  ..... 

1.1455 

1.1692 

5209190040  ..... 

1.1455 

1.1692 

5209190060  . 

1.1455 

1.1692 

5209190090  _ 

1.1455 

1.1692 

5209210090  . 

1.1455 

1.1692 

5209220020  _ 

1.1455 

1.1692 

5209220040  ..... 

1.1455 

1.1692 

5209290040  _ 

1.1455 

1.1692 

5209290090  ..... 

1.1455 

1.1692 

5209313000  . 

1.1455 

1.1692 

5209316020 

1.1455 

1.1692 

5209316030  ..... 

1.1455 

1.1692 

5209316050  . 

1.1455 

1.1692 

5209316090  ..... 

1.1455 

1.1692 

5209320020  _ 

1.1455 

1.1692 

5209320040  . 

1.1455 

1.1692 

5209390020  . 

1.1455 

1.1692 

5209390040  ..... 

1.1455 

1.1692 

5209390060  . 

1.1455 

1.1692 

5209390080  . 

1.1455 

1.1692 

5209390090  _ 

1.1455 

1.1692 

5209413000  . 

1.1455 

1.1692 

5209416020  . 

1.1455 

1.1692 

5209416040  ..... 

1.1455 

1.1692 

5209420020  _ 

1.0309 

1.0522 

5209420040  . 

1.0309 

1.0522 

5209430020  . 

1.1455 

1.1692 

5209430040  . 

1.1455 

1.1692 

5209490020  . 

1.1455 

1.1692 

5209490090  . 

1.1455 

1.1692 

5209516030  . 

1.1455 

1.1692 

5209516050  . 

1.1455 

1.1692 

5209520020  . 

1.1455 

1.1692 

5209590020  . 

1.1455 

1.1692 

5209590040  . 

1.1455 

1.1692 

5209590090  _ 

1.1455 

1.1692 

5210114020  . 

0.6873 

0.7015 

5210114040  _ 

0.6873 

0.7015 

5210116020  ..... 

0.6873 

0.7015 

5210116040  . 

0.6873 

0.7015 

5210116060  . 

0.6873 

0.7015 

5210118020  . 

0.6873 

0.7015 

5210120000  _ 

0.6873 

0.7015 

5210192090  . 

0.6873 

0.7015 

5210214040  . 

0.6873 

0.7015 

5210216020  . 

0.6873 

0.7015 

5210216060  . 

0.6873 

0.7015 

Import  Assessment  Table— 
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[Raw  Cotton  Fiber] 


HTS  classifica¬ 
tion 

Conversion 

factor 

Cents/kg. 

5210218020  _ 

0.6873 

0.7015 

5210314020  _ 

0.6873 

0.7015 

5210314040  _ 

0.6873 

0.7015 

5210316020  _ 

0.6873 

0.7015 

5210318020  ..... 

0.6873 

0.7015 

5210414000  _ 

0.6873 

0.7015 

5210416000  _ 

0.6873 

0.7015 

5210418000 

0.6873 

0.7015 

5210498090  _ 

0.6873 

0.7015 

5210514040  _ 

0.6873 

0.7015 

5210516020  ..... 

0.6873 

0.7015 

5210516040  _ 

0.6873 

0.7015 

5210516060  ..... 

0.6873 

0.7015 

5211110090  _ 

0.6873 

0.7015 

5211120020  _ 

0.6873 

0.7015 

5211190020  . 

0.6873 

0.7015 

5211190040  . 

0.6873 

0.7015 

5211190060  . 

0.6873 

0.7015 

5211210030  . 

0.4165 

0.4251 

5211210050  ..... 

0.6873 

0.7015 

5211220020  _ 

0.6873 

0.7015 

5211290090  _ 

0.6873 

0.7015 

5211320020  _ 

0.6873 

0.7015 

5211390040 

0.6873 

0.7015 

5211390060  . 

0.6873 

0.7015 

5211490020  _ 

0.6873 

0.7015 

5211490090  _ 

0.6873 

0.7015 

5211590020  _ 

0.6873 

0.7015 

5212146090  _ 

0.9164 

0.9354 

5212156020  . 

0.9164 

0.9354 

5212216090  _ 

0.9164 

0.9354 

5309214010  . 

0.2864 

0.2923 

5309214090  . 

0.2864 

0.2923 

5309294010  . 

0.2864 

0.2923 

5311004000  . 

0.9164 

0.9354 

5407810010  ..... 

0.5727 

0.5846 

5407810030  ..... 

0.5727 

0.5846 

5407912020  ..... 

0.4009 

0.4092 

5408312020  ..... 

0.4009 

0.4092 

5408329020  . 

0.4009 

0.4092 

5408349020  _ 

0.4009 

0.4092 

5408349090  . 

0.4009 

0.4092 

5509530030  _ 

0.5556 

0.5671 

5509530060  ..... 

0.5556 

0.5671 

5513110020  . 

0.4009 

0.4092 

5513110040  . 

0.4009 

0.4092 

5513110060  . 

0.4009 

0.4092 

5513110090  . 

0.4009 

0.4092 

5513120000  . 

0.4009 

0.4092 

5513130020  . 

0.4009 

0.4092 

E-513210020  . 

0.4009 

0.4092 

5513310000  . 

0.4009 

0.4092 

5514120020  . 

0.4009 

0.4092 

5516420060  . 

0.4009 

0.4092 

5516910060  . 

0.4009 

0.4092 

5516930090  . 

0.4009 

0.4092 

5601210010  . 

1.1455 

1.1692 

5601210090  . 

1.1455 

1.1692 

5601300000  . 

1.1455 

1.1692 

5602109090  . 

0.5727 

0.5846 

5602290000  ..... 

1.1455 

1.1692 

5602906000  . 

0.5260 

0.5369 

5604900000  . 

0.5556 

0.5671 

5607902000  ..... 

0.8889 

0.9073 

5608901000  . 

1.1111 

1.1341 

5608902300  ..... 

1,1111 

1.1341 

5609001000  . 

1.1111 

1.1341 

5609004000  _ 

0.5556 

0.5671 

5701102010  . 

0.0556 

0.0568 
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Import  Assessment  Table—  I 

Continued  I 

(Raw  Cotton  Fiber]  1 

HTS  classifica¬ 
tion 

Conversion 

factor 

Cents/Kg. 

HTS  classifica- 
lion 

Conversion 

factor 

Cents/kg. 

HTS  classifica¬ 
tion 

Conversion 

factor 

Cents/kg. 

5701102090  ..... 

0.1111 

0.1134 

6104632025  ..... 

0.3774 

0.3852 

6110900042  ..... 

0.2630 

02684 

5701901010  _ 

1.0444 

1.0660 

6104632030  ..... 

0.3774 

0.3852 

6111201000  _ 

1J2581 

12841 

5702109020  _ 

1.1000 

1.1228 

6104632060  ..... 

0.3774 

0.3852 

6111202000  ..... 

1.2581 

12841 

5702312000  ..... 

0.0778 

0.0794 

6104692030  _ 

0.3858 

0.3938 

6111203000  ..... 

1.0064 

5702411000  ..>. 

0.0722 

0.0737 

6105100010  _ 

0.9850 

1.0054 

6111205000  ...« 

1.0064 

5702412000  ..... 

0.0778 

0.0794 

6105100020  ..... 

0.9850 

1.0054 

6111206010  .«.. 

1.0064 

5702421000  .._ 

0.0778 

0.0794 

6105100030  ..... 

0.9850 

1.0054 

6111206020  ..... 

1.0064 

5702422090  _ 

0.0778 

0.0794 

6105202010  _ 

0.3078 

0.3142 

6111206030  ..... 

1.0064 

5702491020  _ 

1.0333 

1.0547 

6105202030  _ 

0.3078 

02142 

6111206040  ..«. 

1.0064 

5702491080  .™. 

1.0333 

1.0547 

6106100010  _. 

0.9850 

1.0054 

6111305020  .«« 

02516 

02568 

5702913000  ..„ 

0.0889 

0.0907 

6106100020  ..... 

0.9850 

1.0054 

6111305040  «... 

02516 

02568 

5702991010  ..... 

1.1111 

1.1341 

6106100030  ..... 

0.9850 

1.0054 

6112110050 

0.7548 

0.7704 

5702991090 

1.1111 

1.1341 

6106202010  ..... 

0.3078 

0.3142 

6112120010  .«.. 

02516 

02568 

5703900000  ..„ 

0.4489 

0.4582 

6106202030  ..... 

0.3078 

0.3142 

6112120030  _ 

02516 

02568 

5801220000  _ 

1.1455 

1.1692 

6107110010  ..... 

1.1322 

1.1556 

6112120040  _ 

02516 

02568 

5601230000  _ 

1.1455 

1.1692 

6107110020  .._ 

1.1322 

1.1556 

6112120050 

02516 

02568 

5601250010  _. 

1.1455 

1.1692 

6107120010  ..... 

0.5032 

0.5136 

6112120060  ..«. 

02516 

02568 

5801250020  _ 

1.1455 

1.1692 

6107210010 

0.8806 

0.8986 

6112390010  ..... 

1.1322 

1.1556 

5801260020  _ 

1.1455 

1.1692 

6107220015  ..... 

0.3852 

6112490010  .«.. 

0.9435 

0.9630 

5802190000  .... 

1.1455 

1.1692 

6107220025  ..... 

0.3852 

6114200005 

0.9188 

0.5727 

'0.5846 

6107910040  «... 

12841 

6114200010  _ 

0.9188 

1.1455 

1.1692 

6108210010  ..... 

1.2445 

12703 

6114200015  _ 

0.9188 

5806200000  _ 

0.3534 

02607 

6108210020  «... 

1.2445 

12703 

6114200020  _ 

12860 

1.3128 

5806310000  _ 

1.1455 

1.1692 

6108310010  _ 

1.1201 

1.1433 

6114200040  _ 

0.9188 

0.4296 

0.4385 

6108310020  «... 

1.1201 

1.1433 

6114200046  _ 

0.9002 

0.9188 

•^5808103010  _ 

0.5727 

02846 

6108320010  «... 

0.2489 

02541 

6114200052  .«.. 

0.9002 

0.9188 

5808900010  _ 

0.5727 

0.5846 

6108320015  «.« 

0.2489 

02541 

6114200060  ..«. 

0.9188 

5811002000  _ 

1.1455 

1.1692 

6108320025  «.« 

0.2489 

02541 

6114301010  ...« 

02572 

02625 

6001106000  _ 

1.1455 

1.1692 

6108910005  «... 

1.2445 

12703 

6114301020  _ 

02572 

02625 

6001210000  _ 

0.8591 

0.8769 

6106910015  «... 

1.2445 

12703 

6114303030  ..... 

02572 

02625 

6001220000  _ 

0.2864 

02923 

6108910025  «... 

1.2445 

12703 

6115190010  _ 

1.0417 

1.0633 

6001910010  ..... 

0.8591 

02769 

6106910030  «.« 

12445 

12703 

6115922000  .«.. 

1.0417 

1.0633 

6001910020  _ 

0.8591 

0.8769 

6108920030  «.:. 

02489 

02541 

6115932020  _ 

02315 

02363 

6001920020  „... 

02864 

02923 

6109100005  «... 

0.9956 

1.0162 

6116101300  ...« 

0.3655 

02731 

6001920030  .... 

02864 

02923 

6109100007  «... 

0.9956 

1.0162 

6116101720  _ 

0.8528 

.  0.8705 

6001920040  _ 

02864 

02923 

6109100009  «... 

0.9956 

1.0162 

6116926420  _ 

1.0965 

1.1192 

0.8681 

0.8861 

6109100012  «... 

0.9956 

1.0162 

6116926430  «... 

12183 

12435 

6002206000  .... 

02894 

02954 

6109100014  «... 

0.9956 

1.0162 

6116926440  _ 

1.09^ 

1.1192 

6002420000  _ 

0.8681 

0.8861 

6109100018  «... 

0.9956 

1.0162 

6116928800  ...« 

1.0965 

1.1192 

6002430010  _ 

02894 

02954 

6109100023  «... 

0.9%6 

1.0162 

6116939010  «.« 

0.1218 

0.1243 

6002430080  .... 

02894 

02954 

6109100027  «... 

0.9956 

1.0162 

6117800010  «... 

0.9747 

0.9949 

6002920000  ..... 

1.1574 

1.1814 

6109100037  _ 

0.9956 

1.0162 

6117800035  _ 

0.3655 

02731 

6002930040  _ 

0.1157 

0.1181 

6109100040  «... 

0.9956 

1.0162 

6201121000  _ 

0.948 

0.9676 

6002930080  ..... 

0.1157 

0.1181 

6109100045  «... 

0.9956 

1.0162 

6201122010  ...« 

0.8963 

0.9138 

6101200010  _ 

1.0094 

1.0303 

6109100060  «... 

0.9956 

1.0162 

6201122(»0  _ 

0.6847 

0.6989 

6101200020  _ 

1.0094 

1.0303 

6109100065  ..... 

0.9%6 

1.0162 

6201122060  _ 

0.6847 

0.6989 

6102200010  _ 

1.0094 

1.0303 

6109100070  «... 

0.9956 

1.0162 

6201134030  _ 

02633 

02688 

6102200020  _ 

1.0094 

1.0303 

6109901007  .«.. 

0.3111 

0.3175 

6201921000  ...« 

0.9267 

0.9459 

6103421020  _ 

0.8806 

02988 

6109901009  «... 

0.3111 

0.3175 

6201921500  «... 

1.1583 

1.1823 

6103421040  _ 

0.8806 

02988 

6109901049  _ 

0.3111 

0.3175 

6201922010  ...« 

1.0296 

1.(»09 

6103421050  .>.. 

0.8806 

0.8988 

6109901050  «... 

0.3111 

0.3175 

6201922021  _ 

12871 

1.3137 

6103421070  _ 

0.8806 

0.8988 

6109901060  _ 

0.3111 

0.3175 

6201922031  _ 

12871 

1.3137 

6103431520 

02516 

02568 

6109901065  ..... 

0.3111 

0.3175 

6201922041  ...« 

12871 

12137 

6103431540 

02516 

02568 

6109901090  .«.. 

0.3111 

0.3175 

6201922051  _ 

1.0296 

1.0509 

6103431550 

02516 

0.^68 

6110202005  .«.. 

1.1837 

12082 

6201922061  ...« 

1.0296 

1.0509 

6103431570 

02516 

02568 

6110202010  .«.. 

1.1837 

12082 

6201931000  ...« 

1 

02153 

6104220040  _ 

0.9002 

0.9188 

6110202015  .«.. 

1.1837 

12082 

6201933511  ...« 

02574 

02627 

6104220060  .... 

0.9002 

02188 

6110202020  .«.. 

1.1837 

12082 

6201933521  ...« 

02574 

02627 

6104320000  .... 

0.9207 

0.9398 

6110202025 

1.1837 

12062 

6201990061  .«« 

02574 

02627 

6104420010  .... 

0.9002 

0.9188 

6110202030  .«.. 

1.1837 

12082 

6202121000  .„« 

0.9372 

0.%66 

6104420020  _ 

0.9002 

02188 

6110202035  _ 

1.1837 

12082 

6202122010  .«« 

1.1064 

1.1293 

6104520010  _ 

0.9312 

0.9505 

6110202040  .«« 

1.1574 

1.1814 

6202122025  ...« 

1.3017 

12286 

6104520020  _ 

0.9312 

0.9505 

6110202045  .«.. 

1.1574 

1.1814 

6202122050  ...« 

0.8461 

0.8636 

6104622010  _ 

0.8806 

0.8988 

6110202065  _ 

1.1574 

1.1814 

6202122060  ._« 

0.8461 

0.8636 

6104622015  _ 

0.8806 

02988 

6110202075  _ 

1.1574 

1.1814 

6202134005  .«« 

02664 

02719 

6104622025  _ 

0.8806 

0.8988 

6110900022  .«.. 

02630 

02684 

6202134020  _ 

0.3330 

0.3399 

6104622030  ... 

0.8806 

02988 

6110900024  .... 

02630 

02684 

6202921000  _ 

1.0413 

1.0629 

6104622060  _ 

0.8806 

0.8988 

6110900030  .«« 

0.3946 

0.4028 

6202921500  _ 

1.0413 

1.0629 

6104632010  _ 

0.3774 

0.3852 

6110900040  .«.. 

02630 

02684 

6202922026  . 

1.3017 

1.3286 
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Conversion 

factor 

Cents/kg. 

HTScias»6ca- 

tion 

Conversion 

factor 

Cants/kg. 

HTS  dassilica- 
tkxi 

Conversion 

factor 

Cents/kg. 

6202922061  _ 

1.0413 

1.0629 

6204624040  _ 

1.2451 

12709 

6210401010  _ 

0.0391 

0.0399 

6202922071  _ 

1.0413 

1.0629 

6204624045  _ 

0.9961 

12167 

6210401020 

0.4556 

0.465 

6202931000 

0.3124 

0.3189 

6204624050  .... 

0.9961 

1.0167 

6211111010  _ 

0.1273 

0.1299 

6202935011  ..... 

02603 

02657 

6204624055 

0.9854 

1.0058 

6211111020 

0.1273 

0.1299 

6202935021  _ 

02603 

02657 

6204624060 

0.9854 

1.0056 

6211112010  _ 

1.1455 

1.1692 

6203122010  _ 

0.1302 

0.1329 

6204624065  _ 

0.9854 

1.0058 

6211112020  _ 

1.1455 

1.1692 

6203221000  ..... 

12017 

1.3286 

6204633510  _ 

0.2546 

02599 

6211320007  ..... 

0.8461 

0.8636 

6203322010 

12366 

12622 

02546 

02599 

6211320010  _ 

1.0413 

1.0629 

6203322040  ..... 

12366 

12622 

6204633532 

02437 

02487 

6211320015  ..... 

1.0413 

1.0629 

6203332010  ..... 

0.1302 

0.1329 

6204633540  ..... 

02437 

02487 

6211320030  _ 

0.9763 

0.9965 

6203392010  _ 

1.1715 

1.1958 

6204692510  _ 

02490 

02542 

6211320060  ..... 

0.9763 

0.9965 

6203394060  _. 

02603 

02657 

6204692540  ...» 

02437 

02487 

6211320070 

0.9763 

0.9965 

6203422010  _ 

0.9961 

1.0167 

6204699044  _ 

02490 

02542 

6211320080  _ 

0.9763 

0.9965 

6203422025  _ 

0.9961 

1.0167 

6204699046  _ 

02490 

02542 

6211330010  _ 

0.3254 

02321 

6203422050  _ 

0.9961 

1.0167 

02490 

02542 

6211330030  ..... 

0.3905 

0.3986 

6203422090 

0.9961 

1.0167 

6205202015  ..... 

0.9961 

1.0167 

6211330035  ..... 

0.3905 

0.3986 

6203424005  _ 

12451 

12709 

6205202020  _ 

0.9961 

1.0167 

6211330040  ..... 

0.3986 

6203424010  _ 

12451 

12709 

6205202025 

0.9961 

1.0167 

6211420010  ..... 

1.0413 

1.0629 

6203424015 

0.9961 

1.0167 

6205202030  ..... 

0.9961 

1.0167 

6211420020 

1.0413 

1.0629 

6203424020  ..... 

12451 

12709 

6205202035  ..... 

1.1206 

1.1438 

6211420025  .».. 

1.1715 

1.1958 

6203424025  .... 

12451 

6205202046  ..... 

0.9961 

1.0167 

6211420050  _ 

1.1715 

1.1958 

6203424030 

12451 

12709 

6205202050  _ 

0.9961 

1.0167 

6211420060  _ 

1.0413 

1.0629 

6203424035  _ 

12451 

12709 

0.9961 

1.0167 

6211420070  _ 

1.1715 

1.1958 

6203424040  _ 

0.9961 

1.0167 

6205202065  _ 

0.9961 

1.0167 

6211420080  _ 

1.1715 

1.1956 

6203424045  _ 

0.9961 

1.0167 

6205202070 

0.9961 

1.0167 

6211430010  _ 

0.2603 

02657 

6203424050  _ 

0.9238 

0.9429 

6205202075  ..... 

0.9961 

1.0167 

6211430030 

02603 

02657 

6203424055  _ 

0.9238 

0.9429 

6205302010  „... 

0.3113 

02177 

6211430040  .>.. 

02603 

02657 

6203424060  _ 

0.9238 

0.9429 

6205302030  _ 

0.3113 

0.3177 

6211430050 

02603 

02657 

6203431500  ..... 

0.1245 

0.1271 

6205302040  _ 

02113 

0.3177 

6211430060  _ 

02603 

02657 

6203434010  _ 

0.1232 

0.1258 

6205302050 

0.3113 

02177 

6211430066 

02603 

02657 

6203434020  _ 

0.1232 

0.1258 

6205302070  _ 

0.3113 

02177 

6211430090  _ 

02603 

02657 

6203434030  _ 

0.1232 

0.1258 

6205302080  _ 

02113 

02177 

6212101020  _ 

02412 

02462 

6203434040  _ 

ai232 

0.1258 

6205902040  _ 

0.1245 

0.1271 

6212102010  _ 

0.9646 

0.9846 

6203492010  _ 

0.1245 

0.1271 

6206100040 

0.1245 

0.1271 

6212102020 

02412 

02462 

6203493045  _ 

02490 

02542 

6206303010  _ 

0.9961 

1.0167 

6212200020  _ 

02014 

02076 

6204132010  _ 

ai302 

0.1329 

6206303020  _ 

0.9961 

1.0167 

6212900030  _ 

0.1929 

0.1969 

6204192000  _ 

0.1302 

0.1329 

6206303030  ..... 

0.9961 

1.0167 

6213201000  _ 

1.1809 

12053 

6204193090  _ 

02603 

02657 

6206303040 

0.9961 

1.0167 

6213202000  ..... 

1.0628 

1.0848 

6204221000  _ 

1.3017 

1.3286 

0.9961 

1.0167 

6213901000  _ 

0.4724 

0.4822 

6204223030 

1.0413 

1.0629 

0.9961 

1.0167 

6214900010  _ 

0.9043 

0.9230 

6204223040  _ 

1.0413 

1.0629 

6206403010  _ 

0.3113 

0.3177 

6216000800  _ 

02351 

02400 

6204223050  _ 

1.0413 

1.0629 

6206403030  _ 

02113 

02177 

6216001220  _ 

0.6752 

0.68% 

6204223060  ..... 

1.0413 

1.0629 

6206900040  ..... 

02490 

02542 

6216001720 

02752 

U.6892 

■  J  wm 

1.0413 

1.0629 

6207110000 

1.0852 

1.1077 

6216003800  _ 

12058 

12308 

6204292040  _ 

02254 

0.3321 

6207190010  _ 

0.3617 

0.3692 

6216003910  ..... 

12058 

12308 

6204322010  _ 

12366 

12622 

6207210010  ..... 

1.1085 

1.1314 

6216003920  _ 

12058 

12308 

6204322030  _ 

1.0413 

1.0629 

6207210030  _ 

1.1085 

1.1314 

6216004100  _ 

12058 

12308 

6204322040  _ 

1.0413 

1.0629 

6207220000  ..... 

0.3695 

02771 

6217100010  _ 

1.0182 

1.0393 

6204423010  _ 

12728 

12991 

6207911000 

1.1455 

1.1692 

6217100030  ..... 

02546 

02599 

6204423030  _ 

0.9546 

0.9744 

6207913010 

1.1455 

1.1692 

6301300010  _ 

0.8947 

6204423040  _ 

0.9546 

0.9744 

6207913020  _ 

1.1455 

1.1692 

6301300020  ..... 

0.8766 

0.6947 

6204423050  _ 

0.9546 

0.9744 

6208210010  ..... 

1.0583 

1.0802 

6302100010  ..... 

1.1689 

1.1931  . 

6204423060  .._ 

0.9546 

0.9744 

6208210020  _ 

1.0583 

1.0802 

6302211020  _ 

0.8182 

0.8351 

6204522010  _ 

12654 

12916 

6208220000  _ 

0.1245 

0.1271 

6302211040  . 

0.8182 

0.8351 

6204522030  _ 

12654 

12916 

6208911010  _ 

1.1455 

1.1692 

6302212010  _ 

1.1689 

1.1931 

6204522040  _ 

12654 

12916 

6208911020  ..... 

1.1455 

1.1692 

6302212020  _ 

0.8182 

02351 

6204522070  _ 

1.0656 

1.0877 

6208913010 

1.1455 

1.1692 

6302212030  _ 

1.1689 

1.1931 

6204522080  _ 

1.0656 

1.0877 

6208920010 

0.1273 

0.1299 

6302212040  ..... 

0.8182 

0.8351 

6204533010 

02664 

02719 

6208920030  .... 

0,1273 

0.1299 

6302212090  ..... 

0.8182 

0.8351 

6204594060  ..... 

02664 

02719 

6209201000  _ 

1.1577 

1.1817 

6302222010  _ 

0.4091 

0.4176 

6204622010  _ 

0.9961 

1.0167 

6209203000  ~... 

0.9749 

0.9951 

6302222020  _ 

0.4091 

0.4178 

6204622025  ..... 

0.9961 

1.0167 

6209205030  _ 

0.9749 

0.9951 

6302311020  _.. 

0.8182 

0.8351 

6204622050  _ 

0.9961 

1.0167 

6209205035 

0.9749 

0.9951 

6302311090  _ 

0.8182 

0.8351 

12451 

12709 

6209205040  _ 

12186 

12438 

6302312010 

1.1689 

1.1931 

6204624010  ..... 

12451 

12709 

6209205045  _ 

0.9749 

0.9951 

6302312020  _ 

0.8182 

0.8351 

6204624020  _ 

0.9961 

1.0167 

6209205050 

0.9749 

0.9951 

6302312030 

1.1689 

1.1931 

6204624025  ..... 

12451 

12709 

6209303020 

02463 

02514 

6302312040  ..... 

0.8182 

02391 

6204624030  ... 

12451 

12709 

6209303040  „... 

02463 

02514 

6302312055  ..... 

0.8182 

0.8351 

6204624035  .... 

12451 

12709 

6210104015  _. 

02291 

02338 

6302312090  ._. 

0.8182 

0.8351 
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HTS  classifica¬ 
tion 

Conversion 

(actor 

Cents/kg. 

6302322020  _ 

0.4091 

0.4176 

6302322040  ..... 

0.4091 

0.4176 

6302402010  ..... 

0.9935 

1.0141 

6302511000  ..... 

0.5844 

0.5965 

6302512000  ..... 

0.8766 

0.8947 

6302513000  ..... 

0.5844 

0.5965 

6302514000  ..... 

0.8182 

0.8351 

6302600010  ..... 

1.1689 

1.1931 

6302600020  ..... 

1.0520 

1.0738 

6302600030  ..... 

1.0520 

1.0738 

6302910005  ..... 

1.0520 

1.0738 

6302910015  . 

1.1689 

1.1931 

6302910025  ..... 

1.0520 

1.0738 

6302910035  . 

1.0520 

1.0738 

6302910045  . 

1.0520 

1.0738 

6302910050  . 

1.0520 

1.0738 

6302910060  . 

1.0520 

1.0738 

6303110000  ..... 

0.9448 

0.9644 

6303910000  . 

0.6429 

0.6562 

6303920000  . 

0.2922 

0.2982 

6304111000  . 

1.0629 

1.0849 

6304190500  . 

1.0520 

1.0738 

6304191000  ..... 

1.1689 

1.1931 

6304191500  . 

0.4091 

0.4176 

6304192000  . 

0.4091 

0.4176 

6304910020  ..... 

0.9351 

0.9545 

6304920000  . 

0.9351 

0.9545 

6505901540  . 

1.1810 

1.2054 

6505902060  . 

0.9935 

1.0141 

6505902545  . 

0.5844 

0.5965 

•  *  • 

•  « 

Dated'  September  30, 1993. 

Kenneth  C  Clayton, 

Acting  Administrator. 

IFR  Doc.  93-24596  Filed  10-6-93;  8:45  am] 
BK.UNO  CODE  3410-02-e 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  93-NM-41-AD;  Amendment 
39-6682;  AD  83-17-11] 

Airworthiness  Directives;  de  Haviifand, 
Inc.,  Model  DHC-8-100  and  -SOO 
Series  Airpianes;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in  an 
airworthiness  directive  (AD),  applicable 
to  certain  de  Havilland,  Model  DHC-8- 
100  and  -300  series  airplanes.  As 
published,  the  applicability  statement  of 
this  AD  contain^  an  error  in  the  listing 
of  certain  aH'ected  airplane  serial 
numbers.  This  action  corrects  the 
typographical  error  in  the  applicability 


statement  to  ensure  that  only  the 
airplanes  subject  to  the  addressed 
unsafe  condition  are  specified. 

DATES:  Effective  October  8, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
September  8. 1993  (58  FR  47209). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  Airframe 
Branch,  ANE-172,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  On  August 
31, 1993,  the  FAA  issued  AD  93-17-11, 
amendment  39-8682  (58  FR  47209, 
September  8, 1993),  to  require  an 
inspection  of  the  horizontal  stabilizer 
midspar  attachment  bolts  to  detect 
cracks  at  the  radius  transition  between 
the  bolt  head  and  shank,  and 
replacement  of  cracked  bolts.  That 
action  was  prompted  by  reports  of 
defects  found  on  several  bolts  that 
attach  the  horizontal  stabilizer  midspar 
to  the  top  of  the  vertical  fin.  The  actions 
specifted  by  that  AD  are  intended  to 
prevent  reduced  strength  and  fail-safe 
capability  of  the  structural  attachment 
of  the  horizontal  stabilizer  to  the 
airplane. 

Recently,  the  FAA  has  become  aware 
of  the  fact  that  the  AD  (final  rule)  as 
published  in  the  Federal  Register 
contained  an  error  in  its  applicability 
statement.  In  specifying  the  affected 
serial  numbers  of  Model  DHC-8-100 
series  airplanes,  one  group  was 
incorrectly  listed  as  “serial  numbers  317 
through  334  inclusive.”  That  grouping 
should  have  been  listed  as  “317  through 
344  inclusive.”  The  correct  numbers 
appeared  in  the  notice  that  preceded  the 
final  rule. 

The  FAA  has  determined  that  it  is 
appropriate  to  take  action  to  correct  this 
typographical  error  in  the  applicability 
statement  of  AD  93-17-11  in  order  to 
ensure  that  all  affected  airplanes  are 
subject  to  the  requirements  of  that  AD. 

Action  is  taken  herein  to  correct  the 
typographical  error  and  to  correctly  add 


the  AD  as  an  amendment  to  §  39.13  of 
the  Federal  Aviation  Regulations  (FAR). 
The  effective  date  of  the  rule  remains 
October  8, 1993. 

Althou^  the  rule  is  unchanged  in  all 
other  respects,  it  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators. 

Sinc:e  this  action  only  corrects  a 
typographical  error,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
.safety,  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Correction 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
correctly  adding  amendment  39-8682, 
airworthiness  directive  (AD)  93-17-11, 
as  follows: 

93-17-11  De  Havilland,  Inc.;  Amendment 
39-8682.  Docket  93-NM-41-AD. 
Applicability:  Model  DHG-8-100  series 
airplanes,  serial  numbers  003  through  315 
inclusive,  317  through  344  inclusive,  and  346 
through  349  inclusive;  and  Mode)  DHC-8- 
300  series  airplanes,  serial  numbers  100 
through  319  inclusive,  321  through  337 
inclusive,  339,  341,  and  342;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  strength  and  fail-safe 
capability  of  the  structural  attachment  of  the 
horizontal  stabilizer  to  the  airplane, 
accomplish  the  following; 

(a)  Within  250  landings  after  the  effective 
date  of  this  AD,  perform  a  one-time  magnetic 
particle  inspection  of  the  horizontal  stabilizer 
midspar  attachment  bolts  to  detect  cracks  at 
the  radius  transition  between  the  bolt  head 
and  shank  in  accordance  with  de  Havilland 
Alert  Service  Bulletin  S.B.  A8-55-18,  dated 
February  5. 1993. 

(h)  If  any  crack  is  found  in  a  holt,  prior  to 
further  flight,  replace  both  midspar 
attachment  bolts  with  serviceable  bolts  in 
accordance  with  de  Havilland  Alert  Service 
Bulletin  S.B.  A8-55-18,  dated  February  5, 
1993. 
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(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  midspar  attachment 
bolt,  part  number  MS21250-10070,  on  any 
airpiane  unless,  prior  to  installation,  the  bolt 
has  been  inspected  using  magnetic  particle 
techniques  to  detect  cracks  in  accordance 
with  de  Havilland  Alert  Service  Bulletin  S.B. 
A&-55-18,  dated  February  5, 1993. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  edification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspertor,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspection  and  replacement  shall  be 
done  in  accodance  with  de  Havilland  Alert 
Service  Bulletin  S.B.  A8-55-18,  dated 
February  5, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accmdance  with  5  U.S.C 
552(a)  and  1  GFR  part  51.  Gopies  may  be 
obtained  from  de  Havilland,  Inc.,  Gairatt 
Boulevard,  Downsview,  Ontario  M3K  lYS, 
Ganada.  Gopies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Gapitol  Street,  NW.,  suite  700,  Washington, 
DC 

(g)  This  amendment  becomes  effective  on 
October  8, 1993. 

Issued  in  Renton,  Washington,  on  Octobw 
1, 1993. 

David  G.  Hmiel, 

Acting  Managsr,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-24711  Filed  10-6-93;  8:45  am) 
BNJJNO  0(K)E 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

[Docket  No.  92F-0449] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Humsm 
Consumption;  Calcium  Disodium 
EDTA 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  I^rug 
Administration  (FDA)  is  amending  the 


food  additive  regulations  to  provide  for 
the  safe  use  of  calcium  disodium  EDTA 
to  promote  color  retention  ftH*  cooked, 
canned  pink  beans  and  red  beans.  This 
action  is  in  response  to  a  petition  filed 
by  Hanovm*  Fo^s  Corp. 

DATES:  Effective  October  7, 1993; 
written  objections  and  requests  for  a 
hearing  by  November  B,  1993. 

ADDRESSES:  Written  objections  may  be^ 
sent  to  the  Dockets  Management  Branch 
(HFA-30S),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nega  Bern,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206),  Fc^  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9523. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  17, 1993  (58  FR  14403),  FDA 
announced  that  a  food  additive  petition 
(FAP  3A4347)  had  been  filed  on  behalf 
of  Hanover  Foods  Corp.,  P.O.  Box  334, 
Hanover,  PA  17331,  proposing  that 
§  172.120  Calcium  disoaium  EDTA  (21 
CFR  172.120)  be  amended  to  provide  for 
the  safe  use  of  calcium  disodium  EDTA 
to  promote  color  retention  in  additional 
varieties  of  beans.  The  petitioner  limited 
its  request  to  pink  beans  and  red  beans. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  of  calcium  disodium  EDTA 
is  safe  and  that  §  172.120(b)(1)  should 
be  amended  as  set  forth  below.  _ 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  (address  above) 
by  appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  hum  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  enviroiunent^  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Fridav. 

Any  person  who  will  be  adversely 
afiected  by  this  regulation  may  at  any 
time  on  or  before  November  8, 1993  file 


with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  sh^l  be 
separatelyi-numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Eadi 
number^  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failiue  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  tire  Dockets  M^agement  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requiremoats. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  is  revised  to  read  as  follows: 

Authority:  Secs.  201, 401, 402, 409,  701, 
721  of  the  Federal  Food.  Drug  and  Cosmetic 
Act  (21  U.S.C.  321, 341,  342,  348, 371, 379e). 

2.  Section  172.120  is  amended  in 
paragraph  (b)(1)  by  alphabetically 
adding  two  new  entries  to  the  table  to 
read  as  follows: 

$  172.120  Calciiitn  diaodhim  EDTA 
*  •  *  *  • 

(b)*  *  * 
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(D*  *  * 


Food 

Limitation 
(parts 
per  mil¬ 
lion) 

Use 

. 

. 

•  « 

Pink  beans 
(cooked 
canned). 

165 . 

Promote  color 
retention. 

•  • 

Red  beans 
(cooked 
canned). 

165 . 

•  • 

Promote  cokx 
retention. 

•  « 

Dated;  September  29, 1993. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc  93-24587  Filed  10-6-93;  8:45  ami 
BIUING  CODE  41M-01-F 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Serum 
Gonadotropin  and  Chorionic 
Gonadotropin 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Intervet,  Inc.  The  supplemental  NADA 
provides  for  the  use  of  freeze  dried 
serum  gonadotropin  and  chorionic 
gonadotropin  (P.G.  600®)  to  be 
reconstituted  for  subcutaneous  injection 
for  induction  of  estrus  in  healthy 
weaned  sows  experiencing  delayed 
return  to  estrus. 

EFFECTIVE  DATE:  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  McCormack,  Center  for 
Veterinary  Medicine  (HFV-128),  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20857,  301-594- 
1602. 

SUPPLEMENTARY  INFORMATION:  Intervet, 
Inc.,  P.O.  Box  318, 405  State  St., 
Millsboro,  DE  19966,  filed  supplemental 
NADA  140-856  that  provides  for  the  use 
of  freeze  dried  serum  gonadotropin  and 
chorionic  gonadotropin  (P.G.  600®)  to 
be  reconstituted  for  subcutaneous 
injection  for  induction  of  estrus  in 
healthy  weaned  sows  experiencing 
delayed  return  to  estrus.  The 
supplemental  NADA  is  approved  as  of 
August  30, 1993,  and  the  regulations  are 
amended  in  21  CFR  522.1079(c)  to 
reflect  the  approval.  The  basis  for 


approval  is  discussed  in  the  fireedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(Ht‘A-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  360b(c)(2)(F)(iii)),  this 
approval  for  food  producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  on  August  30, 

1993,  because  the  supplemental 
application  contains  reports  of  new 
clinical  investigations  essential  to  the 
application  and  conducted  or  sponsored 
by  the  applicant.  The  3  years  of 
marketing  exclusivity  applies  only  to 
the  new  claim  (induction  of  estrus  in 
healthy  w'eaned  sows)  for  which  the 
supplemental  application  was 
approved. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  522 
Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  Section  522.1079  is  amended  by 
revising  paragraphs  (c)(2)  and  (c)(3)  to 
read  as  follows: 

§522.1079  Serum  gonadotropin  and 
chorionic  gonadotropin. 

•  *  •  *  * 


(c)  *  *  • 

(2)  Indications  for  use.  (i)  Gilts.  For 
induction  of  fertile  estrus  (heat)  in 
healthy  prepuberal  (noncycling)  gilts. 

(ii)  Sows.  For  induction  of  estrus  in 
healthy  weaned  sows  experiencing 
delayed  return  to  estrus. 

(3)  Limitations.  For  subcutaneous  use 
only. 

(i)  Gilts.  For  use  only  in  gilts  over  5 
1/2  months  of  age  and  weiring  at  least 
85  kilograms  (187  pounds). 

(ii)  Sows.  Delayed  return  to  estrus  is 
most  prevalent  after  the  first  litter.  The 
effectiveness  has  not  been  established 
after  later  litters.  Delayed  return  to 
estrus  often  occurs  during  periods  of 
adverse  environmental  conditions,  and 
sows  mated  under  such  conditions  may 
farrow  smaller  tlian  normal  litters. 

Dated:  September  30, 1993. 

Richard  H.  Teske, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

(FR  Doc.  93-24589  Filed  10-6-93;  8:45  am) 
BILLING  CODE  4160-01-f 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  24 

[T.D.  ATF-350;  RE:  NoUce  No.  740) 

RIN:  1512-AA89 

Materials  and  Processes  Authorized 
for  the  Production  of  Wine  and  for  the 
Treatment  of  Juice,  Wine  and  Distilling 
Material;  Revised  Alcohol  Tolerance  on 
Labels  of  Wine  Under  7  Percent 
Alcohol  by  Volume  (90F-260T) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  establishes  an 
updated  list  of  materials  and  processes 
authorized  for  the  production  of  wine 
and  for  the  treatment  of  juice,  wine  and 
distilling  material.  The  use  of  these 
materials  and  processes  has  been  found 
to  be  acceptable  in  accordance  with 
good  commercial  practice  in  the 
production,  cellar  treatment,  and 
finishing  of  wine.  ATF  is  also  revising 
its  regulations  to  change  the  alcohol 
tolerance  which  is  allowed  on  wine 
labels  where  the  wine  contains  less  than 
7  percent  alcohol  by  volume. 

EFFECTIVE  DATE:  November  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT; 
Robert  White  or  Jim  Hunt,  Coordinators, 
Wine  and  Beer  Branch,  Bureau  of 
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Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW., 

Washington,  DC  20226  (202-927-8230). 

SUPPLEMENTARY  INFORMATION: 

Background 

Since  1981,  ATF  has  been  reviewing 
the  wine  treating  materials  and 
processes  which  were  previously 
prescribed  in  title  27,  Code  of  F^eral 
Regulations,  part  240,  subpart  ZZ.  and 
which  are  currently  prescribed  in  title 
27,  Code  of  Federal  Regulations,  part  24, 
subpart  L.  This  review  was  undertaken 
in  an  effort  to  revise  the  regulations  in 
this  subpart  to  include  newly  developed 
materials  and  processes  in  use  by  the 
wine  industry  and  to  delete  materials 
and  processes  which  are  considered  to 
be  no  longer  acceptable  in  “good 
commercial  practice”  among  wine 
producers,  such  as  materials  and 
processes  no  longer  in  use  in  the  U.S. 
or  elsewhere. 

Notice  No.  543,  published  in  the 
Federal  Register  of  September  24, 1984 
(49  FR  37527),  proposed  the  addition  or 
deletion  of,  and,  in  some  instances, 
revised  usage  levels  for,  materials  and 
processes  intended  for  use  in  the 
production  and  cellar  treatment  of  wine. 
In  the  same  issue  of  the  Federal  Register 
in  which  Notice  No.  543  appeared,  ATF 
published  T.D.  ATF-182  (49  FR  37510). 
This  Treasury  decision  promulgated 
regulations  which  updated  the  materials 
and  processes  authorized  for  use  in  the 
production  and  treatment  of  wine,  juice, 
and  distilling  material,  established  a 
procedure  for  providing  agency  sanction 
of  experimentation  with  newly 
developed  materials  and  processes,  and 
revised  the  procedure  for  adding, 
altering,  or  deleting  materials  and 
processes  employ^  in  the  treatment  of 
wine,  juice,  and  distilling  material. 

Following  the  issuance  of  Notice  No.' 
543,  ATF  published  in  the  Federal 
Register  of  March  7, 1986  (51  FR  8098], 
a  notice  (Notice  No.  584)  proposing 
extensive  revisions  to  the  regulations  in 
part  240  for  the  production  of  wine.  The 
purpose  of  the  proposed  revisions  was 
to  simplify,  to  modernize,  and,  where 
possible,  to  liberalize  the  wine 
regulations  to  achieve  a  reduced 
regulatory  burden  and  a  resource 
savings  for  the  regulated  wine  industry 
and  the  Federal  Government.  Notice  No. 
584  also  proposed  the  recodification  of 
the  regulations  in  part  240  into  a  new 
part  24. 

On  Jrme  19, 1990,  ATF  published  in 
the  Federal  Rjegister  (55  FR  24974)  a 
Treasury  decision  (T.D.  ATF-299) 
which  totally  revised  the  wine 
regulations  and  recodified  part  240  into 
a  new  Part  24.  As  part  of  this  overall 


recodification,  the  Treasury  decision 
revised  the  wine  treating  material 
regulations  in  §§  240.1051,  240.1051a, 
and  240.1051b  and  recodified  these 
sections  into  24.246,  24.247,  and  24.248. 
These  regulation  changes  updated  the 
lists  of  materials  and  processes 
authorized  for  use  in  the  production  of 
wine  and  in  the  treatment  of  wine,  juice 
and  distilling  material.  The  preamble  of 
the  Treasury  decision  contained  a 
listing  of  the  commenters  to  Notice  Nos. 
543  and  584  and  a  detailed  summary  of 
the  comments  received  with  the 
exception  of  the  comments  on  sulfites. 
Further  action  concerning  the  maximum 
permissible  level  of  sulfites  in  wine  was 
not  taken  due  to  the  proposal  (53  FR 
51065)  by  the  Food  and  Drug 
Administration  (FDA)  to  lower  the 
maximum  level  of  sulfiting  agents  in 
wine  fiom  350  parts  per  million  (ppm) 
to  275  ppm.  ATF  is  still  awaiting  final 
action  by  FDA  before  proceeding  further 
jn  this  area. 

Since  T.D.  ATF-299  was  published, 
there  have  been  requests  to  use  several 
'  new  wine  treating  materials  and 
processes  as  well  as  requests  to  change 
the  limitations  on  some  currently 
approved  wine  treating  materials  and 
processes.  In  addition,  ATF  has  for 
some  time  been  considering  the 
delisting  of  several  wine  treating 
materials  because  we  did  not  feel  that 
these  materials  were  currently  being 
used  by  wine  producers. 

Consequently,  on  June  3, 1992,  ATF 
published  a  notice  of  proposed 
rulemaking.  Notice  No.  740,  in  the 
Federal  Register  (57  FR  23357)  which 
requested  public  comment  on  the 
following  specific  proposals: 

(1)  Delisting  of  ammonium  carbonate 
as  a  yeast  nutrient  for  the  fermentation 
of  wine; 

(2)  Delisting  of  the  proteolytic 
enzymes  to  r^uce  or  to  remove  heat 
labile  proteins; 

(3)  Reduction  of  the  pH  limitation 
fitim  3.0  to  2.5  for  ion  exchange; 

(4)  Increasing  the  residual  level  of 
copper  which  can  be  contained  in 
finished  wine  from  0.2  to  0.5  part  per 
million  when  copper  sulfate  is  added  to 
wine  to  remove  hydrogen  sulfide  and/or 
mercaptans; 

(5)  Allowing  the  use  of  dimethyl 
dicarbonate  (DMDC)  in  finished  wine  in 
the  process  of  being  bottled  at  a  level 
not  to  exceed  200  parts  per  million;  also 
allowing  the  use  of  DMDC  in  bulk  wine 
being  held  for  bottling  between  the  time 
of  the  final  “bottle  polish”  filtration  and 
the  actual  filling  of  the  bottles  if  the 
total  quantity  of  DMDC  in  the  wine  at 
no  time  exceeds  200  ppm; 

(6)  Allowing  the  use  of 
polyvinylpolypyrrolidone  (PVPP)  to 


remove  excess  color  fi’om  wine  and/or 
juice  at  a  level  not  to  exceed  60  pounds 
of  PVPP  per  1,000  gallons  of  wine  or 
juice.  All  PVPP  must  be  filtered  out  of 
the  treated  wine; 

(7)  Allowing  the  use  of  tartaric  acid  to 
reduce  the  pH  of  juice  and/or  wine 
where  ameliorating  material  is  used  in 
the  production  of  grape  wine; 

(8)  Delisting  of  carbohydrase  [alpha- 
Amylase),  carbohydrase  (hefo-Amylase), 
and  carbohydrase  (Glucoamylase, 
Amyloglucosidase)  enzymes  to  convert 
starches  to  fermentable  carbohydrates; 

(9)  Delisting  the  use  of  hydrogen 
peroxide  to  remove  color  from  the  juice 
of  red  and  black  ^pes; 

(10)  Allowing  me  use  of  pasteurized 
milk  to  clarify  white  wine; 

(11)  Allowing  the  use  of  low  Brix 
juice  produced  by  thermal  gradient 
processing  in  the  production  of  wine; 

(12)  Allowing  the  additional  use  of 
calcium  carbonate  (with  or  without 
calcium  salts  of  tartaric  and  malic  acids) 
to  reduce  excess  natural  acidity  in  high 
acid  juice  prior  to  or  during 
fermentation; 

(13)  Allowing  the  additional  use  of 
potassium  carbonate  and/or  potassium 
bicarbonate  to  reduce  excess  natural 
acidity  in  high  acid  juice  prior  to  or 
during  fermentation; 

(14)  Allowing  the  unrestricted  use  of 
oxygen  and  compressed  air  in  juice  and 
wine  rather  than  restricting  their  use  to 
baking  or  maturing  wine  and  aeration  of 
sherry  as  currently  authorized  in 

§  24.246. 

In  addition,  ATF  asked  for  comments 
concerning  its  proposal  to  revise  27  CFR 
24.257(a)(4)  to  change  the  alcohol 
tolerance  which  is  allowed  on  wine 
labels  where  the  wine  contains  less  than 
7  percent  alcohol  by  volume.  The  new 
tolerance  proposed  was  plus  or  minus 
.75  percent  by  volume  rather  than  the 
currently  stated  10  percent  of  the 
alcohol  content  stated  on  the  label. 

Public  Conunents 

ATF  received  17  comments 
concerning  its  various  proposals  in 
Notice  No.  740  during  the  30-day 
comment  period.  A  summary  of  the 
comments  on  each  proposal  is  shown 
below,  along  with  ATF’s  decision  on 
each  proposal. 

Ammonium  Carbonate 

Three  persons  commented  on  the 
proposal  to  remove  ammonium 
carbonate  from  the  list  of  authorized 
wine  treating  materials  in  27  CFR 
24.246.  Ail  three  commenters,  including 
the  Wine  Institute,  recommended 
removing  this  material  from  the 
authorized  list  since  ammonium 
carbonate  is  not  currently  being  u.sed  ns 
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a  yeast  nutrient  to  facilitate 
fermentation  of  nutrient-deficient 
musts.  Since  ammonium  carbonate  is 
not  currently  in  use  by  the  wine 
industry,  we  are  removing  this  material 
from  the  authorized  list  in  27  CFR 
24.246. 

Proteolytic  Enzymes 

ATF  received  seven  comments  in 
response  to  our  proposal  to  delist  the 
proteolytic  enzymes.  ATF  proposed 
delisting  these  enzymes  b^use  we  did 
not  feel  they  were  currently  being  used 
by  the  wine  industry  for  the  intended 
technical  effect  of  reducing  or  removing 
heat  labile  proteins.  All  seven 
commenters  who  responded  to  this 
proposal  strongly  opposed  delisting  the 
proteolytic  enzymes.  One  commenter 
stated  that  he  used  proteolytic  enzymes 
during  the  processing  of  his  1991 
vintage  in  an  attempt  to  reduce  heat 
labile  proteins  in  Sauvignon  blanc. 
According  to  this  commenter,  this 
variety  and  others  often  develop  high 
protein  levels.  The  commenter  stated 
that  it  is  occasionally  difficult  to  heat 
stabilize  these  wines  without  using 
excessive  amounts  of  bentonite,  the 
other  listed  agent  for  this  purpose. 
According  to  this  conunenter,  the 
development  of  these  enzymes  by  their 
manufacturers  is  ongoing,  and 
refrnements  and  improvements  are 
being  made  which  offer  hope  for 
improvements  in  wine  processing  in  a 
natural  manner. 

The  Wine  Institute  commented  that 
while  commercial  proteases  currently 
available  may  not  have  been  specifically 
designed  to  remove  heat  labile  proteins 
from  wines,  a  few  of  the  Wine  Institute’s 
members  find  them  essential  and 
extremely  important,  especially  in  the 
production  of  late  harvest  wines  where 
heat  stability  by  traditional  means  is 
difficult.  Since  proteolytic  enzymes 
continue  to  be  used  in  wine  pr^uction 
to  reduce  or  remove  heat  labile  proteins, 
the  Wine  Institute  requests  that  they  not 
be  delisted. 

After  reviewing  the  conunents  on  the 
proteolytic  enzymes.  ATF  has 
determined  that  they  continue  to  be 
used  by  the  wine  industry  for  the 
technical  effect  of  reducing  or  removing 
heat  labile  proteins.  Consequently,  these 
enzymes  will  continue  to  be  listed  as 
authorized  wine  treating  materials  in  27 
CFR  24.246. 

Ion  Exchange 

One  commenter  to  Notice  No.  584 
suggested  that  the  limitation  for 
reduction  of  pH  by  ion  exchange  be 
changed  fiom  the  currently  prescribed 
pH  of  3.0  to  pH  2.5.  The  reason  given 
for  requesting  this  change  was  that 


“many  times  it  is  necessary  to  go  below 
pH  3  to  remove  potassium.” 

In  response  to  this  proposal,  ATF 
received  two  favorable  conunents  and 
one  opposed  to  the  proposal.  The  Wine 
Institute  favors  this  proposal  since 
juices  and  wine  with  high  potassium 
can  be  stabilized  with  hydrogen  ion 
exchange,  and  there  are  occasions  when 
the  pH  3.0  limitation  is  restrictive. 
Further,  the  Wine  Institute  contends 
that  this  change  should  be  allowed  for 
all  wines  and  juices  rather  than  be 
restricted  to  other  than  Vitis  vinifera 
wines  and  juices  only.  According  to  this 
commenter,  wines  and  juices  derived 
from  Vitis  vinifera  grapes  are  the  ones 
most  likely  to  require  this  kind  of 
treatment. 

The  commenter  who  opposes-tiiis 
proposal  states  that  there  is  no  need  to 
go  to  this  pH  value  in  order  to  remove 
otassium  from  juice  or  wine  as  claimed 
y  the  one  commenter.  He  states  that  the 
proposed  pH  value  of  2.5  is  well  below 
the  natural  pH  values  of  wines  and 
therefore  should  not  be  adopted. 

After  doing  additional  research  on 
this  issue,  ATF  has  decided  on  a  pH 
limitation  for  ion  exchange  of  2.8  rather 
than  the  proposed  2.5.  ATP  does  not 
feel  that  there  is  a  need  to  go  below  pH 
2.8  to  remove  potassium.  In  addition, 
the  pH  2.8  level  seems  appropriate  since 
the  natural  pH  values  of  wines  do  not 
go  below  this  level.  If,  for  some 
exceptional  reason,  a  proprietor  feels 
that  it  is  imperative  to  go  below  pH  2.8, 
the  proprietor  can  submit  a  request  to 
ATF  under  27  CFR  24.250,  along  with 
a  full  explanation  as  to  why  it  is 
necessary  to  go  below  pH  2.8.  ATF  may 
approve  such  a  request  on  a  case  by  case 
basis  if  there  is  sufficient  justification 
for  such  approval. 

Copper  Sulfate 
Regulations  in  27  CFR  24.246 
prescribe  a  residual  level  limitation  of 
0.2  part  per  million  of  copper  in  wine 
when  copper  sulfate  is  added  to  wine  to 
remove  hydrogen  sulfide  and/or 
mercaptans.  l^is  limitation  does  not 
take  into  consideration  the  level  of 
copper  present  in  untreated  wine  prior 
to  the  addition  of  copper  sulfate. 

Studies  of  the  use  of  copper  sulfate  in 
the  treatment  of  wine  (e.g.,  Thoukis, 
George,  Chemistry  of  Wine 
Stabilization:  A  Review,  IN:  Chemistry 
of  Winemaking,  A.D.  Webb,  Ed., 
American  Chemical  Society, 
Washington,  DC,  1974)  reveal  that  the 
treated  wine  is  stable  with  residual 
copper  levels  not  exceeding  0.5  part  per 
million.  An  increase  from  0.2  to  0.5  part 
per  million  in  residual  copper,  if 
authorized,  would  provide  winemakers 
added  flexibility  in  the  use  of  copper 


sulfate  and  would  eliminate  the  need  to 
employ  additional  treatment  to  reduce 
the  residual  copper  to  0.2  part  per 
million. 

ATF  received  five  comments  in  favor 
of  this  proposal  and  none  opposed.  All 
of  the  commenters  feel  that  the  current 
residual  copper  limit  is  too  low  and  that 
the  proposed  increase  reflects  good 
commercial  practice.  The  commenters 
stated  that  the  proposed  change  would 
eliminate  the  need  to  employ  additional 
treatment  to  reduce  the  residual  copper 
to  0.2  ppm  and  would  increase 
winemaking  flexibility  in  correcting 
odors  in  both  still  and  sparkling  wine. 

One  commenter  stated  that  this 
proposal  should  be  adopted  since  cupric 
ions  are  often  complexed  or  removed 
from  solution  reactions  by  proteins  and 
other  species  in  wine.  This  commenter 
states  that  the  removal  of  sulfides  and 
thiols  (mercaptans)  can  only  be 
achieved  if  fice  cupric  ions  are  present 
and  in  some  wines  these  levels  are 
necessary. 

Another  commenter  states  that  he  is 
in  favor  of  this  proposal  for  a  number 
of  reasons.  Mercaptans  and  hydrogen 
sulfides  are  produced  in  wines  during 
fermentation.  *1110  aromas  and  flavors 
caused  by  these  compounds  can  vary 
from  minor  detractions  in  wine  quahty 
to  extremely  offensive.  Copper  sulfate 
additions  can  change  a  flawed  wine  into 
a  very  good  wine. 

This  commenter  states  that  one  of  the 
main  contributors  to  sulfide  compounds 
in  wine  is  yeast  metabolism  of 
elemental  sulfur  during  fermentation. 
The  source  of  elemental  sulfur  is 
residual  from  mildew  control  in  the 
vineyards.  Currently,  winemakers  have 
the  option  of  using  other,  non  sulfur 
containing  compounds  for  mildew 
control  in  the  vineyard.  If  this  option 
were  for  some  reason  to  become 
unavailable,  the  alternative  would  be  to 
use  more  sulfur  in  the  vineyard,  thus 
resulting  in  potentially  more  sulfide 
production  diuing  fermentation  and  an 
increased  need  for  higher  levels  of 
copper  sulfate  additions  to  correct  the 
defect.  This  commenter  states  that  at 
one  time  he  could  remove  the  excess 
copper  with  a  cyanide  compound  to 
meet  the  legal  requirements  for  residual 
copper.  However,  this  is  no  longer  an 
option.  Consequently,  from  a 
winemaking  standpoint,  having 
allowable  levels  of  residual  copper  of  up 
to  0.5  ppm  is  much  more  preferable 
than  the  alternatives  whidi  are  flawed 
wine  or  moldy  grapes. 

After  reviewing  the  comments,  ATF 
agrees  that  there  is  a  need  to  increase 
the  residual  level  of  copper  which  can 
be  contained  in  finished  wine  from  0.2 
to  0.5  peurts  per  million  (0.5  mg/L). 
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Consequently,  ATF  is  revising  the 
reference  or  limitation  column  in  27 
CFR  24.246  for  copper  sulfate  to  reflect 
this  change. 

Dimethyl  Dicarbonate  (DMDC) 

In  June  of  1988,  ATF  received  an 
application  from  a  winery  to  use 
dimethyl  dicarbonate  (DM£>C)  in  wine. 
The  winery  application  stated  that 
DMDC  has  proven  useful  in  wine  as  a 
cold  beverage  sterilant  eflective  against 
yeast,  bacteria  and  molds.  DMDC  acts  by 
inactivating  enzymes  in  the  micro¬ 
organisms  present  in  the  wine.  DMDC 
hydrolyzes  in  the  wine  forming 
principally  carbon  dioxide  and 
methanol. 

The  application  further  stated  that 
compared  to  other  stabilization 
methods,  such  as  flash  pasteurization 
and  chemical  methods,  DMDC  is  more 
effective  in  controlling  problematic 
micro-organisms  and  does  not  lead  to 
the  development  of  resistant  strains. 
Additionally.  DMDC  has  no  effect  on 
the  taste,  color  or  odor  of  wine,  unlike 
flash  pasteurization  or  other  chemical 
preservatives. 

The  winery  application  was 
submitted  under  former  27  CFR 
240.1053  (Application  for  use  of  new 
treating  material  or  process).  This 
section  of  regulations  has  since  been 
recodified  and  can  now  be  found  in  27 
CFR  24.250.  All  required  information 
was  submitted  with  the  application 
except  for  documentary  evidence  of  the 
U.S.  Food  and  Drug  Administration’s 
(FDA’s)  approval  of  the  material  for  its 
intended  purpose  in  the  amounts 
proposed  for  the  particular  treatment 
contemplated. 

In  the  October  21. 1988,  issue  of  the 
Federal  Register,  53  FR  41325,  FDA 
published  a  final  rule  amending  the 
food  additive  regulations  by  adding  21 
CFR  172.133  to  provide  for  the  safe  use 
of  DMDC  as  a  yeast  inhibitor  in  wines. 
The  effective  date  was  October  21, 1988. 

FDA’s  final  rule  states,  in  part,  that 
DMDC  (CAS  Reg.  No.  4525-33-1)  may 
be  safely  used  in  wine  in  accordance 
with  the  following  conditions: 

(a)  The  additive  meets  the  following 
specifications: 

(1)  The  additive  has  a  purity  of  not 
less  than  99.8  percent  as  determined  by 
the  titration  method  specified  in  21  Cre 
172.133(a)(1). 

(2)  The  additive  contains  not  more 
than  2,000  parts  per  million  (0.2 
percent)  dimethyl  carbonate  as 
determined  by  a  method  entitled  “Gas 
Chromatography  Method  for  Dimethyl 
Carbonate  Impurity  in  Dimethyl 
Dicarbonate,’’  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a). 


(b)  'The  additive  is  used  or  intended 
for  use  as  an  inhibitor  of  yeast  in  wine 
under  normal  circumstances  of  bottling 
where  the  viable  yeast  count  has  been 
reduced  to  500  per  milliliter  or  less  by 
current  good  manufacturing  practices 
such  as  flesh  pasteuri2»tion  or  filtration. 
The  additive  may  be  added  to  wine  in 
an  amount  not  to  exceed  200  pcirts  per 
million  (ppm). 

Upon  receiving  notiflcation  of  FDA’s 
approval  of  DMDC  for  use  in  wine,  ATF 
approved  the  winery  application  to  use 
DME)C  in  all  standardized  wines  subject 
to  all  FDA  restrictions  on  its  use.  ATF 
has  been  approving  similar  applications 
to  use  DMDC  on  a  case  by  case  basis 
pending  final  action  on  its  use. 

ATF  has  received  an  additional 
inquiry  fium  the  wine  industry 
concerning  the  use  of  DMDC  in  bulk 
wine  being  held  for  bottling  between  the 
time  of  the  final  “bottle  polish’’ 
filtration  and  the  actual  filling  of  the 
bottles. 

ATF  contacted  FDA  concerning  this 
request  and  received  the  following 
reply.  FDA  has  no  objection  to  the  use 
of  DMDC  to  treat  wines  being  held  in 
tanks  between  the  time  of  the  final 
“bottle  polish’’  filtration  and  the  actual 
filling  of  the  bottles  as  long  as  the 
requirements  in  21  CFR  172.133  are 
complied  with. 

Furthermore,  as  long  as  the  addition 
of  DMDC  to  wine  in  a  closed  storage 
tank  is  the  last  processing  step  before 
bottling,  FDA  has  determined  that  this 
use  of  DMDC  constitutes  “normal 
circumstances  of  bottling’’  as  specified 
in  §  172.133.  Although  the  wine  to  be 
treated  with  DMDC  in  this  manner  must 
be  finished  and  must  not  undergo  any 
additional  manufacturing  processes. 

FDA  has  determined  that  ffie  finished 
wine  treated  with  DMDC  may  be 
blended  with  another  wine  as  long  as 
the  200  parts  per  million  (ppm)  overall 
limitation  on  the  addition  of  DMEKD  to 
wine  is  not  exceeded. 

ATF  received  seven  comments  on  the 
use  of  DMDC  in  wine  and  all  seven 
comments  favored  its  use.  One 
commenter  stated  that  DME>C  is 
effective  at  killing  any  residual  yeast 
which  may  have  reached  the  bottle.  The 
key  concept  is  DMDC’s  ability  to  “kill” 
yeast  rather  than  merely  inhibiting  their 
growth.  Secondly,  DMDC  does  not  alter 
the  organoleptic  qualities  of  the  wine 
since,  within  hours  of  its  use  it 
hydrolyses  into  small  amounts  of  carbon 
dioxide  and  methyl  alcohol,  both  of 
which  are  naturally  occurring 
substances  in  wine. 

Another  commenter  states  that  the  use 
of  dimethyl  dicarbonate  provides 
wineries  with  a  safe,  efficient  and 
effective  means  of  controlling  the 


growth  of  yeast  in  wine.  Consequently, 
this  commenter  urges  its  addition  to  die 
authorized  wine  treating  material  list  in 
27  CFR  24.246. 

An  additional  commenter  states  that 
ATF  could  improve  the  section  relating 
to  the  holding  of  wines  prior  to  bottling 
by  placing  a  limit  on  the  total  DMDC 
addition  to  aiiy  bottled  wine  of,  for 
example.  400  mg/L.  This  commenter 
states  that  this  limit  would  be  twice  the 
approved  level  for  a  single  addition  and 
repeated  additions  should  only  be 
necessary  if  the  wine  being  held  is 
recontaminated  or  held  for  much  longer 
than  usual  times.  The  commenter  states 
that  unless  such  a  limit  is  made,  wines 
with  significantly  higher  methanol 
contents  could  result  from  repeated 
applications  within  the  regulated  use. 

ATF  feels  that  the  above  commenter 
has  misinterpreted  the  200  parts  per 
million  (200  mg/L)  limitation  on  the  use 
of  DMDC  in  wine.  The  200  parts  per 
million  limitation  is  a  cumulative  total 
of  DMEKD  which  can  be  added  to  wine. 

In  no  case  can  DMDC  be  added  again  to 
wine  if  the  cumulative  total  of  DMDC 
which  has  already  been  added  to  the 
wine  is  200  parts  per  million. 
Consequently,  if  wines  are  properly 
treated  with  DMDC  in  accordance  with 
the  200  parts  per  million  cumulative 
limitation,  these  wines  should  not  have 
simificantly  higher  methanol  contents. 

The  final  commenter  on  DMDC,  the 
Wine  Institute,  stated  that  its  members 
support  the  proposals  concerning  the 
use  of  DMDC.  In  addition,  the  Wine 
Institute  stated  that  it  agrees  with  the 
cumulative  concentraticm  limitation  of 
200  parts  per  million,  and  further 
supports  the  use  of  DMDC  for  all  wines, 
including  dealcoholized  wines. 
Furthermore,  the  Wine  Institute 
requested  that  ATF  urge  the  Food  and 
Drug  Administration  to  approve  the 
food  additive  petition  filed  by  Mobay 
Corporation  for  the  use  of  DMDC  for  all 
wines. 

On  January  26, 1993,  FDA  published 
a  final  rule  in  the  Federal  Register  (58 
FR  6088),  effective  on  the  same  date, 
which  amended  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
DMDC  as  a  yeast  inhibitor  in 
dealcoholized  and  low  alcohol  wines. 
FDA  regulations  at  21  CFR  172.133  now 
state  that  DMDC  (CAS  Reg.  No.  4525- 
33-1)  may  be  safely  used  in  wine, 
dealcoholized  wine,  and  low  alcohol 
wine.  This  additional  approval  of  the 
use  of  DMDC  in  dealcoholized  and  low 
alcohol  wines  is  conditioned  on  its 
being  used  as  an  inhibitor  of  yeast  in 
dealcoholized  wine  and  in  low  alcohol 
wine  under  normal  circumstances  of 
bottling  where  the  viable  yeast  count 
has  been  reduced  to  500  per  milliliter  or 
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less  by  current  good  manufacturing 
radices  such  as  flash  pasteurization  or 
Itration.  The  additive  may  be  added  to 
dealcoholized  wine  or  low  alcohol  wine 
in  an  amount  not  to  exceed  200  parts 
per  million  (ppm). 

After  reviewing  all  the  comments 
received  concerning  DMDC,  including 
the  recent  FDA  approval  of  DMDC  in 
dealcoholized  and  low  alcohol  wines. 
ATF  has  decided  to  approve  its  use  in 
wine,  dealcoholized  wine,  and  low 
alcohol  wine  at  a  maximum  cumulative 
level  of  200  parts  |}er  million  as  long  as 
all  the  requirements  contained  in  FDA 
regulations  at  21  CFR  172.133  are 
complied  with.  This  new  wine  treating 
material  is  being  added  to  the 
authorized  list  in  ATF  regulations  at  27 
CFR  24.246. 

Polyvinylpolypyrrolidone  (PVPP) 

Several  years  ago,  ATF  received  an 
application  from  a  winery  to  use 
polyvinylpolypyrrolidone  (PVPP)  to 
remove  excess  color  from  “blush”  type 
wines.  The  application  requested  that 
up  to  60  poimds  of  PVPP  per  1,000 
gallons  (7.16  g/L)  of  wine  be  authorized 
for  use.  The  winery  submitting  the 
application  felt  that  PVPP  has  an 
advantage  over  some  currently  approved 
color  removal  methods  in  that  it  has  less 
eflect  on  the  vinous  character  of  the 
wine  than  some  of  the  other  methods. 
The  winery  stated  that  PVPP  is  a  well 
known  material  which  leaves  no 
treatment  residues  in  the  wine,  as  it  is 
completely  insoluble  in  wine.  PVPP 
simply  attracts  the  undesirable 
components  of  the  wine  to  itself.  The 
winery  stated  that  all  PVPP  will  be 
Altered  out  of  the  treated  wine. 

Before  and  after  samples  of  “blush” 
wine  treated  with  up  to  60  pounds  of 
PVPP  per  1,000  gallons  of  wine  were 
analyzed  by  the  ATF  laboratory.  The 
laboratory  evaluation  data  revealed  no 
signiflcant  change  in  the  wine  other 
than  the  visible  color  change  and  the 
reduction  of  the  spectrophotometric 
measurement  resulting  from  the  PVPP 
treatment.  The  analysis  also  indicated 
that  all  PVPP  had  b^n  removed  from 
the  treated  wine. 

After  analyzing  the  application, 
including  the  laboratory  results,  of  the 
before  and  after  samples  of  the  treated 
wine,  ATF  approved  the  winery 
application  to  use  up  to  60  pounds  of 
PWP  per  1,000  gallons  of  wine  for  the 
purpose  of  removing  color  from  red  or 
blad^  wine  or  red  or  black  juice.  Our 
approval  was  contingent  on  the  winery 
following  the  prescribed  conditions 
listed  in  Food  and  Drug  Administration 
(FDA)  regulations  at  21  CFR  173.50  with 
the  exception  that  PVPP  may  be  used  as 
a  stabilizing  agent  and  to  remove  color 


from  red  or  black  wine  and  red  or  black 
juice  rather  than  just  as  a  darling 
agent. 

ATF  has  been  approving  appAcations 
from  other  wineries  to  use  PVPP  to 
remove  color  from  juice/wine  on  a  case- 
by-case  basis  pending  Anal  action  on 
this  issue  through  the  rulemaking 
process.  Accordingly,  ATF  proposed  in 
Notice  No.  740  that  PVPP  be  allowed  for 
use  in  the  production  of  wine  to  remove 
color  from  red  or  black  wine  or  juice  at 
a  maximum  level  of  60  pounds  per 
1,000  gallons  (7.19  g/L).  PVPP  had 
already  been  approved  by  ATF  for  use 
in  wine  production  to  clarify  and  to 
stabilize  wine  at  a  maximum  level  of  6.7 
pounds  per  1,000  gallons  (0.8  g/L). 

ATF  received  three  comments  to 
Notice  No.  740  concerning  PVPP.  All 
three  comments  were  in  favor  of  the 
proposal.  However,  one  commenter 
stated  that  the  PVPP  limit  should  be 
eliminated  entirely  since  the  agent  is 
insoluble  and  there  is  no  risk  of  a 
soluble  residue.  This  commenter  states 
that  PVPP  is  an  adsorbent  and  not 
actually  a  “clarifying  agent.”  PVPP  is 
used  for  the  adsorptive  reduction  of 
phenol  concentration.  He  states  that  the 
Arst  listed  use  of  PVPP  (to  clarify  and 
to  stabilize  wine)  is  simply  a  subset  of 
the  second  use  (to  remove  color  from 
red  or  black  wine  or  juice)  in  which  the 
coloring  components  (also  phenols)  are 
removed.  This  commenter  indicates  that 
there  is  no  need  for  both  descriptions. 

In  addition,  this  same  commenter 
states  that  the  application  of  dense-bed 
contacting  technologies  using  this  agent 
cannot  be  accompli^ed  at  even  the 
proposed  levels  (60  lb/1000  gal),  even 
though  the  effective  proportions  of  agent 
to  wine  would  be  equivalent  to  less  than 
10  lb/1000  gal  when  the  aggregate 
volume  of  wine  is  considered.  The  use 
of  such  levels  of  agent  permit  the 
lowering  of  phenolic  components  that 
do  not  have  a  strong  afAnity  for  PVPP. 
Furthermore,  this  commenter  states  that 
the  use  of  dense-bed  treatments  would 
also  permit  the  regeneration  of  the  agent 
and  reduce  the  quantity  of  waste 
materials  associated  with  the  treatment. 

And  Anally,  the  Wine  Institute 
commented  that  it  supports  the  use  and 
concentration  levels  proposed  for  PVPP. 
In  addition,  this  commenter  states  that 
the  use  of  PVPP  provides  greater 
flexibility  to  winemakers  in  the 
treatment  of  red  and  black  juices  for  the 
control  of  color  in  the  production  of 
“blush”  type  wines. 

ATF  agrees  that  the  use  of  PVPP  to 
clarify  and  to  stabilize  wine  can  be 
considered  a  subset  of  the  second  stated 
use  which  is  to  remove  color  from  red 
or  black  wine  or  juice.  Consequently, 
ATF  is  combining  these  two  uses  into 


one  which  will  state  that  PVPP  can  be 
used  to  clarify  and  to  stabili2»  wine  and 
to  remove  color  frnm  red  or  black  wine 
or  juice.  The  reference  or  limitation 
column  for  PVPP  in  27  CFR  24.246,  as 
proposed  in  Notice  No.  740,  is  also 
being  changed  to  eliminate  the 
paragraph  listed  immediately  to  the 
right  of  the  Arst  use  of  PVPP  and  to 
make  the  second  paragraph  listed 
immediately  to  the  ri^t  of  the  second 
use  of  PVPP  apply  to  all  uses.  In 
addition,  after  reviewing  all  the 
comments  on  PVPP,  ATF  has  decided  to 
retain  the  60  lbs/1,000  gals.  (7.19  g/L) 
limitation  as  proposed  in  the  notice. 

ATF  will  give  further  consideration  to 
the  comment  concerning  dense-bed 
contacting  technologies  using  PVPP.  If, 
after  further  review,  ATF  decides  there 
is  merit  to  this  comment,  we  may 
include  this  comment  as  a  proposal  in 
a  future  notice  of  proposed  rulemaking. 

Use  of  Acid  To  Correct  Natural 
Deficiencies  (§24.182) 

ATF  proposed  in  Notice  No.  740  to 
revise  §  24.182(a)  to  allow  the  use  of 
tartaric  acid  to  reduce  the  pH  of  juice  or 
wine  where  amelioration  material  is 
used  in  the  production  of  grape  wine. 
This  would  provide  wineries  with  an 
alternative  method  to  reduce  pH  if  they 
do  not  wish  to  use  the  ion  exchange 
method.  Currently,  wineries  cannot  add 
tartaric  acid  to  their  juice  or  wine  if  they 
are  going  to  ameliorate  their  wine.  This 
proposal  would  allow  wineries  who 
have  ameliorated,  or  who  are  going  to 
ameliorate,  their  wine  to  use  tartaric 
acid  to  lower  their  pH.  However,  if 
tartaric  acid  is  used  to  reduce  the  pH, 
Notice  No.  740  proposed  an  added 
requirement  that  the  Axed  acid  level  of 
the  juice  be  measured  prior  to  the 
addition  of  any  tartaric  acid  to 
determine  the  maximum  quantity  of 
ameliorating  material  allowed. 

ATF  requested  comments  on  whether 
the  use  of  tartaric  acid  to  reduce  the  pH 
of  grape  juice/wine  where  ameliorating 
material  is  used  is  in  accordance  with 
good  commercial  practice.  ATF  also 
requested  comments  on  what  limit 
should  be  placed  on  the  reduction  of  pH 
of  the  juice/wine  if  this  proposal  were 
to  be  adopted.  ATF  tentatively  projiosed 
that  the  pH  cannot  be  reduced  below  3.0 
when  adding  tartaric  add  to  ameliorated 
grape  juice  or  wine  (ATF  tentatively 
proposed  a  pH  2.5  limit  for  ion 
exchange  which  has  subsequently  been 
changed  to  2.8).  ATF  also  requested 
comments  on  whether  a  pH  3.0  limit 
would  be  consistent  with  good 
commercial  practice  and  whether  there 
should  be  a  different  limit  for  Vitis 
vinifera  wine  versus  wine  made  from 
other  grapes. 
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In  response  to  this  proposal 
concerning  the  use  of  tartaric  add  in 
ameliorate  wines,  ATF  received  four 
comments.  Two  were  in  support  of  the 
proposal,  one  was  in  support  under 
certain  conditions,  and  one  was 
opposed  to  the  proposal. 

One  of  these  commenters  stated  that 
the  use  of  tartaric  add  should  be 
permitted  provided  that  the 
ameliorating  material  is  grape  juice  or 
grape  wine.  Another  commenter  stated 
that  he  was  opposed  to  the  proposal. 

This  commenter  stated  that  wines  (or 
jvuces)  which  have  been  or  are  going  to 
be  ameliorated  should  not  be 
acidulated.  He  indicates  that  one 
ameliorates  to  corred  deficiencies,  e.g., 
insufficient  sugar  content.  One  also 
ameliorates  to  reduce  excesses,  e.g., 
excess  acid  (water  is  added  to  dilute  the 
acid:  then  sugar  is  added  to  bring  the 
sugar  level  back  up).  This  commenter 
states  that  adding  acid  after  adding 
water  to  dilute  the  acid  would  seem  to 
allow  the  producer  to  stretch  the  total 
amount  of  wine.  This  would 
consequently  give  the  producer  an 
unfair  economic  advantage.  This 
commenter  indicates  that  an  alternative 
solution  would  be  to  allow  the 
winemaker  to  add  tartaric  acid  only  if 
no  water  has  been  added  as  ameliorating 
material. 

After  reviewing  the  comments  on 
tartaric  add,  ATF  has  dedded  to  adopt 
the  proposal  to  allow  the  redudion  of 
the  pH  of  grape  juice/wine  to  not  below 
pH  3.0  where  ameliorating  material  is 
used  in  the  produdion  of  grape  wine. 
This  change  is  for  both  Vitis  vinifera 
wine  and  for  wine  made  from  other 
grapes. 

ATF  is  adopting  this  proposal  on 
tartaric  acid  because  of  the  problem 
posed  by  wines  having  both  high  addity 
and  high  pH.  In  such  a  case,  the  wine 
needs  to  ^  ameliorated  to  reduce  the 
high  acidity.  The  wine  also  will  need  to 
have  tartaric  add  added  to  reduce  the 
pH,  unless  the  winery  can  afford  to  use 
the  ion  exchange  process  for  this 
purpose.  The  amelioration  credit  must 
be  calculated  prior  to  the  pH  adjustment 
with  tartaric  acid.  Consequently,  the 
amelioration  credit  will  not  be  increased 
due  to  the  pH  adjustment.  Tartaric  acid 
is  therefore  being  approved  for  use  in 
ameliorated  grape  wine  (or  juice)  for  the 
purpose  of  reducing  the  pH  down  to  not 
below  pH  3.0,  not  for  the  purpose  of 
corroding  natural  deficiencies  in 
ameliorated  wine/juice. 

ATF  also  proposed  in  Notice  No.  740 
to  revise  §  24.182(b)  to  make  this 
paragraph  clearer,  ^veral  persons  had 
questioned  the  meaning  of  §  24.182(b)  in 
regard  to  the  quantity  of  acids  which 
can  be  added  either  prior  to  or  during 


fermentation.  Some  proprietors  had 
interpreted  the  first  sentence  of 
§  24.182(b)  to  mean  that  any  amount  of 
acids  can  be  added  to  juice/wine  prior 
to  or  during  fermentation.  These 
proprietors  pointed  out  that  the 
limitation  on  the  quantity  of  fixed  acid 
in  the  finished  wine  is  not  stated  until 
the  second  sentence  which  prescribes 
the  t)rpes  of  acids  which  can  be  added 
to  wine  after  fermentation  is  completed. 
The  limitation  prescribed  is  that  ^e 
fixed  add  level  of  the  finished  wine 
(calculated  as  tartaric  acid)  may  not 
exceed  9.0  grams  per  liter.  An  exception 
to  this  limitation  for  high  solids  wine  is 
also  stated  in  this  paragraph.  Prior 
regulations  on  this  subject  may  have 
b^n  clearer  because,  at  that  time,  a 
comma  was  used  to  divide  what  is  now 
the  first  two  sentences  of  §  24.182(b). 

Since  in  prior  regulations  these  first 
two  sentences  were  just  one  extremely 
long  sentence,  it  was  easier  to  see  that 
the  limitation  on  the  quantity  of  fixed 
acid  in  the  finished  wine  included  any 
acid  added  to  correct  natural 
deficiencies  whether  the  acid  was  added 
prior  to,  during,  or  after  fermentation. 

ATF  received  no  comments  in 
response  to  this  proposal  to  clarify 
§  24.182(b).  Consequently,  since  it 
appears  that  §  24.182(b)  is  ambiguous  as 
currently  written,  ATF  is  revising  this 
paragraph  to  make  clear  that  all  acid 
added  to  wine  to  correct  natural 
deficiencies,  whether  added  before, 
during,  or  after  fermentation,  is  to  be 
included  when  determining  whether  the 
fixed  acid  level  of  the  finished  wine 
(calculated  as  tartaric  acid)  exceeds  the 
prescribed  limitation. 

Ckirbohydrase  Enzymes 

In  Notice  No.  740,  ATF  requested 
comments  on  whether  the  following 
carbohydrase  enzymes  should  be 
remov^  from  the  wine  treating  material 
list  in  27  CFR  24.246:  a/pho-Amylase, 
beta-Amylase,  Glucoamylase,  and 
Amyloglucosidase.  Currently,  these 
enzymes  are  listed  both  in  the  wine 
treating  material  list  and  in  27  CFR 
24.247  (Materials  authorized  for  the 
treatment  of  distilling  material).  ATF 
asked  whether  these  enzymes  are  being 
used  by  wine  producers  in  the  treatment 
of  wine/juice  for  the  stated  purpose  of 
converting  starches  to  fermentable 
carbohydrates  or  whether  these  enzymes 
are  only  being  used  in  the  treatment  of 
distilling  material. 

ATF  received  no  comments  in 
support  of  delisting  these  particular 
carbohydrase  enzymes.  On  the  other 
hand.  ATF  received  three  comments  in 
favor  of  retaining  these  carbohydrase 
enzymes  in  the  list  of  authorized  wine 
treating  materials  in  27  CFR  24.246.  One 


commenter  stated  that  these 
carbohydrase  enzymes  have  utility  in 
the  wine  industry  and,  therefore,  should 
not  be  deleted  as  approved  processing 
materials  for  the  treatment  of  wine  or 
juice. 

The  Wine  Institute  stated  that  these 
enzymes  are  currently  being  used  by 
wine  producers  and  have  b^n  used  for 
years  when  the  presence  of  excessive 
levels  of  starch  impede  normal 
processing  of  must  and  juice.  Further, 
these  enzymes  provide  winemakers 
with  flexibility  in  converting  residual 
starch  materials  to  fermentable 
carbohydrates  and  incidentally  allow 
increa^  filterability  of  treated  juices 
and  wines.  In  conclusion,  the  Wine 
Institute  stated  that  these  enzymes  are 
necessary  in  wine  production  and 
should  not  be  delisted. 

After  reviewing  the  comments 
concerning  these  carbohydrase 
enzymes,  ATF  has  determined  that  such 
enzymes  are  still  being  used  by  the  wine 
industry  for  the  purpose  of  converting 
starches  to  fermentable  carbohydrates. 
Consequently,  ATF  is  retaining  these 
enzymes  as  authorized  wine  treating 
materials  in  27  CFR  24.246. 

Hydrogen  Peroxide 

In  T.D.  ATF— 299,  ATF  stated  that 
hydrogen  peroxide  was  not  being 
removed  from  the  list  of  authorized 
wine  treating  materials  at  that  time 
because  it  was  still  being  used  by  a  few 
wineries  to  remove  color  from  the  juice 
of  red  and  black  grapes.  However,  we 
stated  that  ATF  continues  to  have  some 
reservations  about  the  chemical  changes 
resulting  from  the  use  of  hydrogen 
peroxide  to  decolorize  juice.  One 
problem  which  has  been  brought  up  by 
several  industry  members  is  that 
hydrogen  peroxide  is  a  strong  oxidizing 
agent  which  will  add  carbonyl  groups, 
convert  ketones  and  aldehydes  to  acids, 
break  chains,  interrupt  resonance 
structures  of  many  phenolic  molecules, 
and  give  rise  to  quinoid  structures 
whi(^  can  quickly  pol)rmerize. 

In  addition,  the  Wine  Institute,  which 
represents  hundreds  of  wineries,  stated 
in  a  previous  comment  that  they  do  not 
consider  the  use  of  hydrogen  peroxide 
to  remove  color  horn  the  juice  of  red 
and  black  grapes  to  be  in  accordance 
with  good  commercial  practice. 
Therefore,  in  Notice  No.  740,  ATF 
requested  comments  fi-om  all  interested 
parties  concerning  whether  the  use  of 
hydrogen  peroxide  to  decolorize  grape 
juice  is  considered  to  be  in  accordance 
with  good  commercial  practice. 

ATF  received  three  comments 
concerning  hydrogen  peroxide  and  all 
three  commenters  favored  the  delisting 
of  this  material  from  the  authorized 
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wine  treating  material  list  in  27  CFR 
24.246.  One  commenter  stated  that 
hydrogen  peroxide  should  be  removed 
from  the  regulations  since  it  has  little 
relevance  to  common  winemaking 
practice.  Another  commenter  stated  that 
they  did  not  believe  that  the  use  of 
hydrogen  peroxide  to  remove  color  from 
r^  or  black  grapes  was  in  accordance 
with  good  commercial  practice.  The 
third  commenter  stated  that  they 
support  the  delisting  of  hydrogen 
peroxide  for  the  reasons  stated  in  Notice 
No.  740. 

After  reviewing  the  comments 
regarding  the  use  of  hydrogen  peroxide 
to  remove  color  from  the  juice  of  red 
and  black  grapes,  ATF  has  decided  that 
such  use  is  not  in  accordance  with  good 
commercial  practice.  Consequently, 
hydrogen  peroxide  is  being  delist^ 
him  the  wine  treating  material  list  in  27 
CFR  24.246. 

Pasteurized  Milk 

ATF  has  approved  several 
applications  from  wineries  under  27 
oil  24.249  to  experiment  with  the  use 
of  pasteurized  milk  as  a  fining  agent  for 
white  wine.  We  have  allowed  white 
wine  to  be  frned  with  up  to  2.0  liters  of 
pasteurized  milk  per  1,000  liters  of  wine 
(0.2  percent  VA^).  Within  this 
limitation,  we  have  allowed  the 
wineries  to  sell  the  treated  wine  or  to 
use  it  in  any  commercial  purpose.  We 
have  received  several  favorable 
responses  from  these  wineries 
concerning  their  experimentation  with 
pasteurized  milk  to  fine  white  wine. 
Consequently,  in  Notice  No.  740,  ATF 
requested  comments  from  all  interested 
persons  concerning  whether  the  use  of 
pasteurized  milk  to  fine  white  wine  is 
considered  to  be  in  accordance  with 
good  commercial  practice. 

ATF  received  five  comments 
regarding  the  use  of  pasteurized  milk  as 
a  fining  agent  for  white  wine.  Four 
commenters  were  in  favor  of  its  use  for 
this  purpose  whereas  one  commenter 
sed  such  use. 

e  commenter  stated  that  since  milk 
is  the  natural  product  from  which 
casein  is  derived,  he  feels  that  the  use 
of  pasteurized  milk  to  fine  white  wine 
should  be  considered  to  be  in 
accordance  with  good  commercial 
practice. 

Another  commenter  stated  that  since 
1988  they  have  been  using  milk  fining 
to  enhance  the  transformation  of  white 
wine  into  a  delicious  beverage.  This 
commenter  stated  that  the  use  of  milk  is 
not  an  original  idea.  According  to  him, 
milk  has  been  used  on  Chardonnay 
wine  in  the  Burgundy  region  of  France 
for  many  years.  Since  this  Chardonnay 
is  world  renowned,  this  commenter 


stated  that  his  winery  also  decided  to 
use  milk  to  fine  their  Chardonnay.  He 
states  that  milk  fining  can  be  thought  of 
as  a  variation  on  a  theme,  a  substitute 
for  casein,  which  is  a  dry  milk  protein 
commonly  used  in  California. 

This  commenter  states  that  milk 
fining  has  become  an  important  and 
integral  winemaking  tool  which  can 
impart  many  positive  attributes.  It  is 
also  easy  to  use  as  it  can  be  added 
directly  to  wine,  unlike  casein,  which 
requires  a  hydration  step.  This 
commenter  feels  that  the  acceptance  of 
milk  fining  recognizes  a  traditional 
winemaking  practice  of  France  and  is 
therefore  in  accordance  with  good 
commercial  practice. 

An  additional  commenter,  the  Wine 
Institute,  stated  that  they  support  the 
proposal  to  allow  the  use  of  pasteurized 
milk  to  clarify  white  wines.  They  state 
that  they  assume  that  the  proposal 
allows  pasteurized  whole  or  skim  milk 
as  a  treatment  material.  In  addition,  the 
Wine  Institute  proposes  that  the  use  of 
milk  be  expanded  to  allow  for  its  use 
with  sherry  and  other  fortified  white 
wines.  This  commenter  indicates  that 
milk  does  an  excellent  job  of  lightening 
the  color  of  sherry  without  the  use  of 
carbon. 

The  one  commenter  opposing  the  use 
of  pasteurized  milk  as  a  fining  agent  in 
white  wine  stated  that  milk  should  not 
be  approved  since  it  has  no  obvious 
advantage  over  casein  preparations  yet 
would  introduce  minerals  at  significant 
concentrations.  This  commenter  states 
that  he  is  seriously  concerned  that  the 
introduction  of  appreciable  levels  of 
calcium  ions  could  lead  to  the 
development  of  a  calcium  tartrate 
instability  in  wines. 

After  reviewing  all  the  comments  on 
the  use  of  pasteurized  milk  to  fine  white 
wine,  ATF  has  decided  to  approve  this 
material  as  a  fining  agent  with  the 
limitation  that  the  amount  used  shall 
not  exceed  2.0  liters  of  pasteurized 
whole  or  skim  milk  per  1,000  liters  of 
white  grape  wine  or  sherry  (0.2  percent 
V/V).  ATF  has  decided  to  allow  the  use 
of  this  material  as  a  finingngent  in  all 
white  grape  wines,  to  include  sherry 
and  other  similar  white  grape  wines, 
rather  than  restricting  its  use  to  white 
wine  only.  This  expansion  of  the  use  of 
pasteurized  milk  as  a  fining  agent  will 
give  winemakers  added  flexibility  in 
producing  their  wines  and  is  in 
accordance  with  several  industry 
members’  comments. 

In  regard  to  one  commenter’s  concern 
about  the  possible  development  of 
calcium  tartrate  instability  in  wines 
treated  with  pasteurized  milk,  ATF 
believes  that  such  instability  is  not  a 
serious  problem  since  experimentation 


by  several  wineries  over  a  period  of 
seven  or  eight  years  has  shown  no 
evidence  of  calcium  instability. 

Thermal  Gradient  Processing  Applied  to 
Grape  Juice 

ATF  has  approved  a  winery 
application  to  apply  thermal  gradient 
technology,  currently  used  for  wine,  to 
grape  juice.  The  process  involves  taking 
a  typical  Brix  juice  and  separating  it 
into  a  low  sugar  fi^ion  and  a  high 
sugar  fraction.  Both  the  low  Brix  and 
hi^  Brix  fractions  will  be  used  in  wine 
production.  While  the  high  Brix  fraction 
has  a  Brix  level  usually  associated  with 
concentrate,  the  winery  stated  that  it  is 
simply  high  Brix  juice.  The  winery 
stated  the  high  Brix  juice  would  not  be 
diluted  with  water  for  use  in  wine 
production. 

The  ATF  Laboratory  conducted  tests, 
including  organoleptic  tests,  on  the  low 
Brix  juice  and  determined  that  a 
significant  distinction  could  be  made 
between  low  Brix  juice  produced  by 
thermal  gradient  technology  and  low 
Brix  juice  produced  by  adding  water  to 
the  juice.  Q)nsequently,  we  approved 
the  winery  application. 

In  Notice  No.  740,  ATF  proposed  to 
expand  the  use  of  thermal  gradient 
processing  in  27  CFR  24.248  to  include 
the  production  of  low  Brix  juice  for  use 
in  wine  production.  ATF  requested 
comments  fit)m  all  interested  parties 
concerning  whether  the  use  of  thermal 
gradient  processing  to  produce  low  Brix 
juice  is  considered  to  be  in  accordance 
with  good  commercial  practice  when 
the  juice  is  used  in  the  production  of 
wine. 

Two  comments  were  received  that 
were  in  full  support  of  this  proposal 
whereas  one  comment  was  received  that 
was  somewhat  opposed  to  the  proposal. 
One  of  the  commenters  who  was  in  full 
support  of  this  proposal  stated  that  the 
use  of  low  Brix  juice  produced  by 
thermal  gradient  processing  in  the 
production  of  wine  would  allow  the 
production  of  a  wine  that  is  low  in 
alcohol  without  having  to  remove 
alcohol  or  dilute  the  wine  after 
fermentation. 

The  commenter  who  was  somewhat 
opposed  to  this  proposal  stated  that 
there  needs  to  be  a  dearer  definition  of 
what  is  meant  by  'Tow  Brix  juice” 
before  it  can  even  be  considered.  This 
commenter  stated  that  if  it  is  to  be 
compared  to  water  additions  its  use 
should  be  restricted  to  those  regions  and 
wine  styles  in  which  water  addition  is 
ptermitted. 

After  reviewing  the  comments  on  this 
proposal.  ATF  has  dedded  to  approve 
the  use  of  thermal  gradient  processing 
for  the  purpose  of  separating  juice  into 
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low  Brix  and  high  Brix  juice  fractions  in 
the  production  of  wine.  The  low  Brix 
fraction  is  not  considered  a  dilution  but 
rather  a  separation.  If  water  other  than 
what  was  originally  present  is  used  in 
this  process,  then  such  water  would 
have  to  be  considered  part  of  the 
amelioration  material  where 
amelioration  is  allowed.  In  regard  to  the 
high  Brix  juice  haction  deriv^  from 
this  process,  such  fraction  cannot  be 
diluted  with  water  for  use  in  wine 
••  production. 

Calcium  Carbonate.  Potassium 
Carbonate  and/or  Potassium 
Bicarbonate  To  Reduce  Acidity  in  Juice 

Currently,  calcium  carbonate  (with  or 
without  calcium  salts  of  tartaric  and 
malic  acids)  and  potassium  carbonate 
and/or  potassium  bicarbonate  are 
authorized  by  27  CFR  24.246  to  be  used 
to  reduce  the  excess  natural  adds  in 
high  acid  wine.  Recently,  we  received  a 
request  to  use  these  wine  treating 
materials  earlier  in  the  process  by 
adding  them,  separately  or  in 
combination,  to  juice  for  the  purpose  of 
redudng  the  excess  natural  acidity  in 
high  acid  juice  prior  to  or  during 
fermentation.  Some  winemakers  state 
that  the  earlier  in  the  process  you 
reduce  the  acid,  the  better  off  you  are. 

In  Notice  No.  740,  ATF  proposed 
adding  this  additional  use  for  these 
wine  treating  materials  to  27  CFR 
24.246.  The  reference  or  limitation 
column  for  these  materials  was  left 
unchanged  to  read  that  the  natural  or 
Fixed  acids  shall  not  be  reduced  below 
5  parts  per  thousand  (5  g/L). 

ATF  received  three  comments  in  favor 
of  allowing  the  additional  use  of 
calcium  carbonate,  potassium  carbonate 
and/or  potassium  bicarbonate  to  reduce 
excess  natural  acidity  in  high  acid  juice 
prior  to  or  during  fermentation.  No 
comments  were  received  which  were 
opposed  to  this  additional  use  of  these 
materials.  One  commenter  stated  that 
the  use  of  carbonates  to  reduce  excess 
natural  acidity  prior  to  or  during 
fermentation  is  good  commercial 
practice. 

Another  commenter  stated  that  these 
materials  are  currently  in  use  (and  have 
been  for  many  years)  for  this 
application,  even  though  apparently, 
illegally.  This  commenter  states  that  it 
is  the  preferred  method  of  treatment  for 
these  salts.  This  commenter  further 
states  that  the  addition  of  tartaric  and/ 
or  malic  acid  is  required  in  certain 
situations  where  the  joint  precipitation 
of  the  calcium  salts  of  these  acids  is 
desired  but  limited  by  the  low  levels  of 
one  of  them.  In  addition,  this 
commenter  stated  that  the  existing  and 
proposed  limits  related  to  fixed  acids 


are  too  low  in  his  experience  and  could 
easily  be  raised  to  6.0  or  7.0  g/L  while 
still  being  within  the  levels  ever 
expected  in  good  commercial  practice. 

After  reviewing  the  comments 
received  concerning  these  wine  treating 
materials.  ATF  has  decided  to  approve 
their  use  in  high  acid  juice  as  proposed 
in  Notice  No.  740.  The  reference  or 
limitation  column  in  27  CFR  24.246  will 
continue  to  read  that  the  natural  or  fixed 
acids  shall  not  be  reduced  below  5  parts 
per  thousand  (5  g/L). 

Oxygen  and  Compressed  Air 
Currently,  the  wine  treating  material 
regulations  at  §  24.246  authorize  the  use 
of  oxygen  and  compressed  air  in  the 
baking  or  maturing  of  wine  and  the 
aeration  of  sherry.  The  “Reference  or 
limitation”  column  of  this  regulation 
states  that  oxygen  and  compressed  air 
may  be  used  provided  it  does  not  cause 
changes  in  the  wine  other  than  those 
occurring  during  the  usual  storage  in 
wooden  cooperage  over  a  period  of  time. 
We  have  recently  been  asked  by  a 
winemaker  to  allow  the  use  of  oxygen 
and  compressed  air  in  juice  in  order  to 
oxidize  the  pigments  in  the  juice  so  the 
pigments  can  to  more  easily  removed  in 
order  to  produce  “blush”  type  wines. 
This  request  has  led  us  to  reevaluate  the 
purpose  for  the  restrictions  on  the  use 
of  oxygen  and  compressed  air  in 
§24.246. 

As  a  result  of  this  reevaluation 
process,  ATF  proposed  in  Notice  No. 

740  to  remove  the  restrictions  on  oxygen 
and  compressed  air  and  to  simply  state 
that  these  materials  may  be  us^  in  juice 
and  wine. 

ATF  received  three  comments  in 
support  of  this  proposal  and  one 
comment  which  mentions  the  proposal 
but  does  not  express  support  or 
opposition  to  the' proposal.  One 
commenter  states  that  they  see  no 
reason  for  the  current  restrictions  on  the 
use  of  oxygen  or  compressed  air  in 
winemaking.  Another  commenter  states 
that  the  present  restriction  on  oxygen 
and  compressed  air  should  be 
eliminated  since  there  is  commonly  a 
need  to  re-aerate  juices  prior  to  yeast 
inoculation  for  normal  cell  viability  and 
fermentation  performance.  This 
commenter  states  that  this  is  especially 
so  in  juices  that  have  not  had  sulphur 
dioxide  added  or  those  with  ascorbic 
acid  added. 

Another  commenter  states  that  in  the 
production  of  authentic  sherry  the  use 
of  oxygen  and  compressed  air  is  not 
needed.  This  commenter  further  states 
that  the  use  of  oxygen  and  compressed 
air  and  other  similar  procedures  are 
only  used  to  produce  imitations  of  the 
original  sherry. 


After  viewing  the  above  comments. 

ATF  has  decid^  to  approve  the 
removal  of  the  restrictions  on  the  use  of 
oxygen  and  compressed  air  and  to 
simply  state  that  oxygen  and 
compressed  air  may  to  used  in  juice  and 
wine. 

Revised  Alcohol  Tolerance  on  Labels  of 
Wines  Under  7  Percent  Alcohol  by 
Volume 

The  Federal  Alcohol  Administration 
Act  (FAA)  regulations  contain  labeling 
requirements  for  wines  with  an  alcohol 
content  of  7  percent  by  volume  and 
above.  The  requirements  for  labeling 
wines  under  7  percent  alcohol  by 
volume  are  in  ^e  Internal  Revenue 
Code  (IRC)  wine  regulations.  During  the 
revision  of  the  IRC  wine  regulations. 

ATF  determined  that  there  was  no 
specific  provision  for  an  alcohol 
tolerance  on  labels  for  wines  under  7 
percent  by  volume.  The  tolerances  in 
alcohol  content  provided  for  in  former 
27  CFR  240.579  were  those  allowed 
under  27  CFR  part  4,  and.  therefore, 
were  not  applicable  to  wine  having  less 
than  7  percent  alcohol  by  volume. 

A  notice  of  proposed  rulemaking 
(Notice  No.  584)  for  the  revision  and 
recodification  of  the  IRC  wine 
regulations  was  published  in  the 
F^eral  Register  on  March  7, 1986.  In 
that  notice.  ATF  proposed  an  alcohol 
label  tolerance  for  wines  under  7 
percent  alcohol  by  volume  of  plus  or 
minus  10  percent  of  the  alcohol  content 
stated  on  the  label.  At  the  time,  wines 
under  7  percent  alcohol  by  volume  were 
wine  cooler  products  with  an  alcohol 
content  of  S  to  7  percent,  which  would 
have  allowed  for  an  alcohol  tolerance  of 
.5  to  .7  percent  by  volume.  One 
comment  was  submitted  on  this 
proposal  stating  that  it  might  to 
preferable  to  have  an  alcohol  tolerance 
of  1  percent,  but  the  comment  seemed 
to  to  more  of  an  opinion  rather  than  an 
objection  to  the  wine  label  alcohol 
tolerance  proposed. 

On  June  19, 1990,  ATF  published  T.D, 
ATF-299  in  the  Federal  Register 
adopting  the  proposal  in  Notice  No.  584 
to  allow  a  tolerance  of  plus  or  minus  10 
percent  of  the  alcohol  content  stated  on 
the  label  for  wines  under  7  percent 
alcohol  by  volume.  Soon  after  the  final 
rule  was  published,  ATF  was  advised 
that  the  alcohol  tolerance  for  wines 
under  7  percent  alcohol  by  volume  was 
too  low  and  it  would  to  very  difiicult 
to  meet  this  tolerance  for  wine  cooler 
products  at  5  percent  alcohol  by  volume 
and  nearly  impossible  for  the  new  light 
wine  cooler  products  with  an  akohol 
content  of  2  to  3  percent  by  volume.  A 
petition  was  submitted  to  allow  a  label 
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tolerance  for  alcohol  content  of  1 
percent  by  volume. 

After  carefully  considering  the 
evidence  submitted  by  the  petitioner 
and  other  information  concerning  an 
alcohol  tolerance  for  wines  under  7 
percent,  ATF  agrees  that  the  alcohol 
tolerance  of  27  CFR  24.257(a)(4) 
allowing  a  plus  or  minus  10  percent  of 
the  alcohol  content  stated  on  the  label 
for  wines  under  7  percent  alcohol  by 
volume  should  be  increased.  However, 
since  wines  7  to  14  percent  alcohol  by 
volume  in  the  FAA  Act  regulations  are 
allowed  an  alcohol  tolerance  of  1.5 
percent  by  volume  from  that  stated  on 
the  label,  ATF  decided  that  an  alcohol 
tolerance  of  1  percent  for  wines  under 
7  percent  alcohol  by  volume  might  be 
considered  too  high. 

Therefore,  ATF  proposed  in  Notice 
No.  740  a  label  alcohol  tolerance  of  .75 
percent  for  wines  under  7  percent 
alcohol  by  volume.  ATF  received  two 
comments  in  favor  of  the  proposal  and 
one  comment  suggesting  an  alternative 
to  the  proposal.  One  of  die  two 
commenters  favoring  the  proposal  states 
that  the  proposed  tolerance  of  plus  or 
minus  .75  percent  by  volume,  rather 
than  the  currently  stated  10  percent  of 
the  alcohol  content  stated  on  the  label, 
is  welcomed.  This  commenter  further 
states  that  it  is  very  diffrcult  to  produce, 
on  a  commercial  scale,  wines  of  very 
low  alcohol  content  within  the  conftnes 
of  the  current  rule. 

The  commenter  who  suggested  an 
alternative  to  the  proposal  states  that 
she  believes  ATF  should  establish  two 
new  categories,  each  with  a  separate 
tolerance  level.  For  wines  with  an 
alcohol  content  of  less  than  4  percent  by 
volume,  this  commenter  suggested  an 
alcohol  tolerance  of  .75,  and  for  wines 
with  an  alcohol  content  less  than  7 
percent  and  greater  than  4  percent,  she 
suggested  an  alcohol  tolerance  of  .5. 

This  commenter  stated  that  this  two  tier 
tolerance  level  based  on  alcohol  content 
should  be  within  the  technological 
capabilities  of  wine  producers  and 
would  substantially  lessen  the  variation 
in  alcohol  content  among  products 
developed  and  promoted  ^sed  on  their 
lower  alcohol  content. 

After  reviewing  the  comments,  ATF 
has  decided  to  adopt  the  plus  or  minus 
.75  percent  by  volume  alcohol  tolerance 
level  which  was  proposed  in  Notice  No. 
740.  ATF  believes  that  this  tolerance 
level  is  within  the  capabilities  of  all 
wine  producers  and  that  consumers  will 
be  sufficiently  protected  against  high 
variations  in  alcohol  content  of  low 
alcohol  products. 


Harmonization  of  Regulations 

ATF  received  a  comment  to  Notice 
No.  740  hrom  the  National  Association 
of  Beverage  Importers  (NABI) 
concerning  the  harmonization  of 
regulations  between  the  U.S.  and  the 
European  Community  (EC).  This 
commenter  stated  that  they  welcome  the 
modernization  of  the  regulation 
governing  the  materials  and  processes 
authorized  for  the  production  of  wine 
and  for  the  treatment  of  juice,  wine  and 
distilling  materials.  However,  because 
NABI  members  are  importers  and 
exporters  of  alcohol  beverages  all  over 
the  world,  NABI  supports  efforts  of 
harmonization  of  the  regulations  that 
govern  alcohol  products.  NABI  therefore 
strongly  requests  that  ATF  attempt  to 
harmonize  their  proposed  regulations 
with  those  of  the  U.S.’s  major  trading 
partners  (the  European  Community), 
before  the  regulations  are  finalized.  This 
commenter  states  that  harmonized 
regulations  between  trading  partners 
enhance  the  two-way  trade  of  the 
products  in  question. 

In  response  to  the  NABI  comment, 

ATF  does  not  feel  that  there  is  any 
reason  to  believe  that  the  changes  being 
made  by  this  Treasury  decision  will 
have  a  negative  impact  on 
harmonization  efiorts. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  is  liberalizing  in  nature  and 
will  allow  large  and  small  winemakers 
more  flexibility  when  producing  their 
wines.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required 
because  the  final  rule  is  not  expected  (1) 
to  have  significant  secondary,  or 
incidental  effects  on  a  substantial 
number  of  small  entities;  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291  and  a  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  efiect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  efiects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 


States-based  enterprises  to  compete 
with  foreign-based  enterprises  in  . 
domestic  or  expmrt  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pubic  Law  96- 
511, 44  U.S.C.  chapter  35,  and  its 
implementing  regulations.  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 
The  principal  author  of  this  document 
is  Robert  L.  White,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  ATF  Wine  Technical  Advisor 
Richard  M.  Gahagan  and  ATF  Chemist 
Randolph  H.  Dyer  have  provided 
significant  technical  assistance  in  the 
evaluation  and  review  of  data  pertinent 
to  the  preparation  of  this  document. 

List  of  Subjects  in  27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims,  Electronic  funds  transfers, 

Excise  taxes.  Exports,  Food  additives, 
Fruit  juices.  Labeling,  Liquors, 

Packaging  and  containers.  Reporting 
requirements.  Research,  Scientific 
equipment.  Spices  and  flavorings, 

Surety  bonds.  Transportation, 
Warehouses,  Wine  and  vinegar. 

Authority  and  Issuance 
27  CFR  Part  24 — Wine  is  amended  as 
follows: 

PART  24— WINE 

Paragraph  1.  The  authority  citation 
for  part  24  continues  to  read  as  follows: 

Authority:  26  U.S.C  5001,  5008,  5041, 
5042,  5044,  5061,  5062,  5081,  5111-5113, 
5121, 5122,  5142,  5143,  5173,  5206,  5214, 
5215,  5351,  5353,  5354,  5356-5357,  5361, 
5362, 5364-5373,  5381-5388,  5391,  5392, 
5551,  5552,  5661,  5662,  5684,  6065,  6091, 
6109,  6301,6302,  6311,  6651,  6676,  7011, 
7302,  7342,  7502,  7503,  7606,  7805,  7851;  31 
U.S.C  9301, 9303,  9304,  9306. 

Par.  2.  Section  24.182  is  amended  to 
revise  paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  24.1 82  Use  ot  acid  to  correct  natural 
deficiencies. 

(a)  General.  Acids  of  the  kinds 
occurring  in  grapes  or  other  fruit 
(including  berries)  may  be  added  within 
the  limitations  of  §  24.246  to  juice  or 
wine  in  order  to  correct  natural 
deficiencies;  however,  no  acid  may  be 
added  to  juice  or  wine  which  is 
ameliorated  to  correct  natural 
deficiencies  except  that  in  the 
production  of  grape  wine,  tartaric  acid 
may  be  used  to  reduce  the  pH  of  the 
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§  24.248  Processes  authorized  for  the  treatment  of  wine,  lulce,  and  distilling  material. 


•  •  •  •  • 


Processes 


Use 


Reference  or  limitation 


Ion  exchange 


6.  Treatment  does  not  recfcx^e  the  pH  of  the  juice  or 
wine  to  less  than  pH  2.8  nor  increase  the  pH  to  more 
than  pH  4.5. 


Thermal  gradierTt  processing .... 


To  separate  wine  into  low  alcohol  and  high 
alcohol  wine  fractiorrs. 


To  separate  juice  into  low  Brix  and  high  Brix 
juice  fractions. 


The  tractions  derived  from  such  processing  shaH  retain 
vinous  character.  Such  treatment  shall  rx>t  irKrease 
the  alcohol  content  of  the  high  alcohol  traction  to 
more  than  24  percent  by  volume.  The  addition  of 
water  other  than  that  originally  present  in  the  wine 
prior  to  processing  will  rerxJer  standard  wine  “other 
than  standard.” 

The  low  Brix  fraction  derived  from  such  processing  may 
be  used  in  wine  production.  The  high  Brix  fraction  de¬ 
rived  from  such  processing  shall  not  be  diluted  with 
water  for  use  in  wine  production. 


Par.  S.  Section  24.257(a)(4)  is  revised 
to  read  as  follows: 

§  24.257  Labeling  wine  containers. 

(a)*  *  * 

(4)  The  alcohol  content  as  percent  by 
volume  or  the  alcohol  content  stated  in 
accordance  with  27  CFR  part  4.  For 
wine  with  less  than  7  percent  alcohol  by 
volume  stated  on  the  label  there  is 
allowed  an  alcohol  content  tolerance  of 
plus  or  minus  .75  percent  by  volume; 
and 

*  *  «  *  • 

Signed:  August  23, 1993. 

Stephen  E.  Higgins, 

Director. 

Approved:  September  20, 1993. 

Ronald  K.  Noble, 

Assistant  Secretary  (Enforcement). 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

AGENCY:  onice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  announcing  approval 
with  an  exception  and  a  required 
amendment  of  a  proposed  amendment 
to  the  Wyoming  permanent  regulatory 
program  (hereinafter,  the  “Wyoming 
program”)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment,  submitted 
July  8. 1992,  pertains  to  wildlife 
monitoring.  The  proposed  amendment 
revises  the  Wyoming  program  to  be 
consistent  with  the  corresponding 
Federal  standards  and  to  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  rules. 

EFFECTIVE  DATE:  October  7. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett.  Telephone:  (307)  261-5776. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26. 1 380,  the  Secretary 
of  the  Interior  condit'  anally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary’s  flndings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26, 1980,  Federal 
Renter  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming’s  program 
and  program  amendments  can  be  found 
at  30  CFR  950.11,  950.12,  950.15  and 
950.16. 

n.  Submission  of  Amendment 

On  July  8, 1992,  Wyoming  submitted 
a  proposed  amendment  to  its  program 


pursuant  to  SMCRA  (Administrative 
Record  No.  WY-18— 1).  Wyoming 
proposes  to  amend  the  following 
Department  of  Environmental  C^ality — 
Land  Quality  Division  (DEQ/LQD)  rules 
and  regulations  relating  to  coal 
exploration  and  coal  mining  and 
reclamation  operations  at  chapter  II, 
section  3(b)(iv)(B),  chapter  IV,  section 
3(o)(iv),  and  appendix  B. 

OSM  published  a  notice,  in  the 
Septem^r  11, 1992,  Federal  Register 
(57  FR  41714),  announcing  receipt  of 
the  proposed  amendment  and  in  the 
same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  its 
substantive  adequacy.  The  public 
comment  period  closed  on  October  13, 
1992.  A  public  hearing  was  not  held 
because  no  one  requested  to  testify. 

During  its  review  of  the  amendment, 
OSM  identified  four  issues  included 
under  the  following  topics:  640  acre 
limitation,  adjacent  area  monitoring, 
reporting  requirements,  and  monitoring 
time-firames.  OSM  notified  Wyoming  of 
these  issues  by  letter  dated  November  9, 
1992,  (Administrative  Record  No.  WY- 
18-9).  Wyoming  responded  in  a  letter 
dated  January  11, 1993,  to  all  of  the 
issues  raised  by  OSM  (Administrative 
Record  No.  WY-18-11). 

In  a  March  22, 1993,  Federal  Register 
(58  FR  15319),  OSM  announced  receipt 
of  the  additional  information  horn 
Wyoming  and  reopened  the  public 
comment  period  for  the  proposed 
amendment  (Administrative  Record  No. 
WY-18-12).  The  public  comment 
period  closed  on  April  16, 1993. 
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ni.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  OSM 
Director’s  findings  concerning  the 
amendment  submitted  by  Wyoming  on 
July  8, 1992,  and  subsequently  clarified 
on  January  11, 1193. 

1.  LQP  Rules,  Chapter  U.  Section 
3(b)(iv)(B)  and  Chapter  IV,  Section 
3(o)(iv):  Monitoring  Methods 

Wyoming  proposes  to  amend  LQD 
Rules  at  chapter  n,  section  3(b)(iv)(B)  to 
require  permit  information  on  how  the 
applicant  will  utilize  monitoring 
methods  as  specified  in  Appendix  B  to 
protect  and  enhance:  (1)  llireatened  and 
endangered  species  of  plants  and 
animals  listed  by  the  Secretary  under 
the  Endangered  Species  Act  of  1973  and 
their  critical  habitats.  (2)  species 
identified  through  the  consultation 
process,  and  (3)  important  habitats.  Also 
at  chapter  IV,  section  3(o)(iv),  Wyoming 
proposes  to  require  the  operator  to 
perform  periodic  wildlife  surveys,  in  the 
level  and  detail  and  for  those  areas  as 
determined  by  the  administrator,  in 
accordance  with  appendix  B. 

The  counterpart  Federal  regulations  at 
30  CFR  780.16(b)(3){i)  and 
784.21(b)(3)(i)  require  the  applicant  to 
provide  protective  measures  for  fish  and 
wildlife  resources.  In  the  preamble  to  30 
CFR  780.16(b)(3)(i)  in  the  December  11. 
1987,  Federal  Register  (52  FR  47356), 
OSM  emphasized  that  the  protective 
measures  provided  as  examples  under 
this  section  are  not  an  exclusive  list  to 
be  considered  by  the  applicant.  The 
regulatory  authority  may  also  require 
the  applicant  to  undertake  other 
protective  measures  such  as  biological 
monitoring. 

Wyoming’s  proposed  rules  make 
explicit  that  wildlife  monitoring  is 
required  in  accordance  with  appendix  B 
for  the  protection  of  wildlife  resources. 
Therefore  the  Director  finds  that 
Wyoming’s  proposed  rules  at  chapter  II, 
section  3(b)(iv)(B)  and  chapter  IV, 
section  3(o)(iv),  are  consistent  with  and 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  780.16(b)(3){i)  and 
784.21(b)(3)(i)  and  is  approving  them. 

2.  LOD  Rules  Appendix  B:  Wildlife 
Monitoring  Requirements  for  Surface 
Coal  Mining  Operations 

In  its  appendix  B,  Wyoming  proposes 
to  set  procedures  for  wildlife  monitoring 
on  surface  coal  mining  operations.  The 
appendix  includes  monitoring 
requirements  and  methodologies  under 
five  separate  sections:  A.  Big  Game 
Seasonal  Habitat.  B.  Upland  Game  Bird 
Brood  Counts  and  Lek  Attendance 


Surveys.  C.  Raptor  Production,  D. 
Migratory  Birds  of  High  Federal  hitere.st, 
and  E.  F^erally  Listed  'Threatened  and 
Endangered  Species. 

During  its  review  of  appendix  B.  OSM 
identifi^  the  following  concerns: 

a.  Introduction:  640-Acre  Limitation  and 
Adjacent  Areas 

In  the  introduction  to  appendix  B 
(first  paragraph,  last  two  sentences) 
Wyoming  originally  proposed  to  allow 
an  exception  to  its  wildlife  monitoring 
measures  so  that  the  monitoring 
procedures  specified  in  the  appendix 
would  only  applicable  to  surface  coal 
mines  disturbing  640  acres  or  more  of 
land.  Wyoming  also  proposed  that, 
where  landowner  constraints  prevent 
access  to  adjoining  lands,  monitoring 
would  not  be  required  unless  it  could  be 
reasonably  conducted  from  a  distance. 

The  Federal  rules  at  30  CFR  780.16(a) 
and  784.21(a)  and  Wyoming’s  rules  at 
chapter  11.  section  3(a)(vi)(E) 
(underground  rules  at  chapter  VII 
reference  surface  rules)  require  that  fish 
and  wildlife  resource  information  be 
collected  for  the  permit  area  and 
adjacent  areas.  Additionally,  the  Federal 
rules  at  30  CFR  780.16(b)(2)  and 
784.21(b)(2)  and  Wyoming’s  rules  at 
chapter  IV,  section  3(o)  (underground 
rules  at  chapter  VII  reference  surface 
rules)  specifically  require  that  a 
protection  and  enhancement  plan  be 
provided  that  addresses  those  wildlife 

resources  identified.  _ 

Further,  the  Federal  rules  at  30  CFR 
780.16(b)(3)(i)  and  784.21(b)(3)(i) 
require  that  protective  measures  must  be 
used  during  the  active  mining  phase. 
The  Wyoming  rules  at  chapter  B,  section 
3(b)(iv)(B)  and  proposed  appendix  B  are 
counterparts  to  these  Federal  regulation 
requirements.  Wyoming’s  rules,  in 
addition  to  the  federally  mandated 
requirements,  require  monitoring  to 
insure  protection  and  enhancement  of 
fish  and  wildlife  resources. 

As  discussed  in  the  preamble  to  30 
CFR  780.16(b)(3)(i)  (52  FR  47356),  OSM 
emphasized  that  the  protective 
measures  provided  as  an  example  under 
this  section  are  not  intended  to  be  an 
exclusive  list  of  the  protective  measures 
to  be  considered  by  the  applicant.  Other 
protective  measures  such  as  biological 
monitoring  may  also  be  considered. 
Therefore,  Wyoming’s  proposal  to  make 
wildlife  monitoring  mandatory  is 
consistent  with  Federal  program 
requirements. 

However,  as  originally  proposed, 
Wyoming’s  monitoring  requirements 
would  preclude  the  requirements  for 
wildlife  monitoring  on  mines  that 
disturb  less  than  640  acres.  The 
proposed  rules  would  in  effect  have  the 


potential  to  exempt  some  mines  from 
the  need  to  provide  protective  measures 
such  as  biological  monitoring  (wildlife 
monitoring).  Additionally.  Wyoming 
would  provide  that  no  monitoring  is 
required  where  landowner  constraints 
prevent  access  to  adjoining  lands  unless 
the  monitoring  could  be  reasonably 
conducted  from  a  distance.  Both  the 
Federal  and  State  rules  require  that  the 
enhancement  plan  and  protective 
measures  consider  and  include  the 
permit  area  and  adjacent  areas.  When 
adjacent  areas  are  surveyed  and  are 
decided  to  be  a  critical  part  of  the 
enhancement  plan,  they  cannot  be 
excluded. 

In  its  January  11, 1993,  letter. 

Wyoming  proposed  to  revise  this 
portion  of  its  appendix  to  require  that 
operators  disturbing  less  than  640  acres 
of  land  may  request  a  reduced  level  of 
monitoring  through  submittal  of  an 
alternative  wildlife  monitoring  plan  to 
be  reviewed  and  approved  by  the 
regulatory  authority  prior  to 
implementation.  Additionally,  the  State 
deleted  the  language  that  would  waive 
monitoring  if  landowner  constraints 
prevent  access. 

With  these  changes,  the  Director  finds 
that  this  portion  of  Wyoming’s  proposed 
appendix  B  will  afiord  assurance  that 
protective  measures  during  mining 
operations  will  take  place  in  a  manner 
that  is  no  less  effective  than  the  Federal 
regulation  requirements  at  30  CFR 
816.97(b)  and  817.97(b).  and  is 
approving  it. 

b.  Section  C:  Raptor  Production — Nest 
Status  and  Production  Success — 
Wildlife  Monitoring  Time-frames 

During  the  public  comment  period, 
the  USFWS  recommended  the  initiation 
of  raptor  surveys  in  mid-February  to 
help  prevent  conflict  situations  from 
arising  (Administrative  Record  No.  WY- 
18-6).  Additional  clarification  was 
obtained  from  USFWS  on  October  10. 
1992  (Administrative  record  No.  WY- 
18-13).  The  USFWS  was  concerned 
that,  under  appendix  B.  wildlife  surveys 
would  not  be  undertaken  soon  enough 
in  the  year  to  mitigate  the  adverse 
impacts  of  a  mining  operation  on 
nesting  golden  eagles.  USFWS  asserted 
that,  although  golden  eagles  initiate 
nesting  activities  in  February,  the 
surveys  proposed  under  appendix  B 
would  not  occur  until  March.  Under  the 
proposal,  if  eagles  are  nesting  when  the 
survey  is  conducted,  mitigation  of  the 
impacts  frtim  the  mining  operation  on 
the  nesting  activity  would  be  limited  to 
avoiding  the  nesting  site  with  a 
designated  buffer  zone.  If  nesting  occurs 
in  a  highwall  adjacent  to  an  active 
mining  operation  and  eggs  have  been 
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laid,  mining  activities  might  be  required 
to  cease  until  the  nest  is  inactive. 

However,  if  an  operator  discovers  the 
eagles  when  they  are  establishing  the 
nest,  the  USFWS  can  attempt  to  relocate 
the  nest  or  harass  the  birds  away  from 
the  area.  Therefore,  the  sooner  the 
operator  is  aware  of  the  nesting  activity, 
the  better  the  chances  are  of  avoiding 
potential  conflicts. 

OSM  notified  Wyoming  of  the 
USFWS  concerns  and,  as  a  result,  in  the 
January  11. 1993,  letter,  Wyoming 
modified  the  proposed  language  at 
section  C,  Raptor  Production,  to  require 
that  surveys  of  golden  eagles  and  great 
horned  owls  be  conducted  in  mid- 
February  to  mid-March  and  all  other 
raptors  Grom  March  to  mid-May.  This 
modification  resolves  the  USFWS 
concern. 

The  Director  finds  that  Wyoming’s 
proposed  appendix  B  with  the 
exception  noted  at  Finding  2.c.  is  no 
less  efiective  than  the  Federal  program 
requirements  and  is  approving  it. 

c.  Section  E:  Reporting  Requirements 

Under  section  E,  Wyoming  proposed 
that  all  observations  of  threatened  and 
endangered  species,  except  migrating 
and  wintering  bald  eagles  or  migrating 
peregrine  falcons,  must  be  reported 
promptly  to  the  USFWS  office  in 
Cheyenne,  Wyoming.  The  Federal  rule 
requirements  at  30  CFR  816.97(b)  and 
817.97(b)  require  the  operator  to 
promptly  report  to  the  regulatory 
authority  any  State  or  federally-listed 
endangered  or  threatened  species  within 
the  permit  area  of  which  the  operator 
becomes  aware.  Upon  notification,  the  , 
regulatory  authority  shall  consult  with 
appropriate  State  and  Federal  fish  and 
wildlife  agencies  and,  after  consultation, 
shall  identify  whether,  and  imder  what 
conditions,  the  operator  may  proceed. 

Wyoming’s  Rule  at  chapter  W,  section 
3(o)(i)(E)  (underground  rules  at  chapter 
Vn  reference  surface  rules)  also  requires 
prompt  reporting  to  the  regulatory 
authority  of  any  species  or  critical 
habitat  or  such  species  listed  as 
threatened  or  endangered,  or  any  golden 
or  bald  eagle  nest  in  or  adjacent  to  the 
permit  area,  which  was  not  reported  o:* 
investigated  in  the  permit  application. 

As  initially  proposed,  the  reporting 
requirements  of  section  E  would  (1) 
exclude  reporting  of  migrating  and 
wintering  bald  eagles  or  migrating 
peregrine  falcons  and  (2)  improperly 
direct  reporting  to  the  USFWS  rather 
than  the  State  regulatory  authority.  In  its* 
January  11, 1993,  letter,  Wyoming 
propo^  to  revise  its  reporting 
requirement  to  direct  reporting  to  the 
regulatory  authority  rather  than  the 
USFWS.  Wyoming,  however  did  not 


propose  to  remove  the  language  ’’except 
migrating  and  wintering  bald  eagles  or 
migrating  peregrine  falcons.” 

The  Director  finds  that  Wyoming’s 
proposed  appendix  B,  to  the  extent  that 
it  would  not  require  the  reporting  of 
migrating  and  wintering  bald  eagles  or 
migrating  peregrine  falcons,  is  less 
effective  than  the  Federal  program 
requirements  and  is  not  approving  this 
exclusion.  Wyoming  is  required  to 
amend  its  program  to  remove  the 
language  ’’except  migrating  and 
wintering  bald  eagles  or  migrating 
peregrine  falcons”  from  this  portion  of 
appendix  B. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comment  on  the  proposed  amendment 
and  provided  opportunity  for  a  public 
hearing.  No  comments  were  received, 
and  the  scheduled  public  hearing  was 
not  held  because  no  one  requested  an 
opportunity  to  provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  implementing  regulations  at  30  CFR 
732.17(h)(ll)(i),  comments  were 
solicited  fitim  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Wyoming  program.  A  summary  of 
the  comments,  and  the  Director’s 
responses  to  them,  appear  below: 

1.  The  U.S.  Department  of  Interior 
(USDI) — ^Bureau  of  Indian  Afiairs,  U.S. 
Army  Corps  of  Engineers,  U.S. 
Department  of  Agriculture — Forest 
Service — ^Rocky  Mountain  Region, 

USDI — Geol^ical  Survey,  USDI — 
Bureau  of  Mines,  and  USDI — Bureau  of 
Reclamation,  responded  with  no 
comment  (Administrative  Record  Nos. 
WY-18-5a,  WY-18-4d.  WY-18-4e. 
WY-18-4b,  WY-18-4a.  and  WY-18-4f). 

2.  The  U.S.  Department  of  Labor — 
Mine  Safety  and  Health  Administration 
(MSHA)— Washington,  DC  Office 
responded  that  their  review  found  that 
none  of  the  proposed  modifications 
conflict  with  the  regulations  or  policies 
of  the  MSHA  (Administrative  Record 
No.  WY-18-4C). 

3.  The  U.S.  Etepartment  of  Labor — 
Mine  Safety  and  Health 
Administration — Coal  Mine  Safety  and 
Health  District  9  commented  that  these 
proposed  changes  did  not  appear  to  be 
in  conflict  with  any  current  MSHA 
regulations  that  pertain  to  refuse  piles 
and  impoundments  (Administrative 
Record  No.  WY-18-5b). 

4.  U.S.  Department  of  Interior,  Bureau 
of  Land  Management  (BLM)  commented 
that  it  had  no  suggested  changes  to  the 


proposed  regulations.  However,  the 
BLM  did  suggest  that  OSM  compare  and 
cross  reference  the  proposed  rule 
changes  with  the  minimum  coal  data 
adequacy  standards  that  were  developed 
for  the  regional  coal  teams/areas  to 
assure  consistency  between  these 
documents  (Administrative  Record  No. 
WY-18-7).  OSM  does  not  agree  that 
potential  inconsistency  could  result 
since  the  minimum  coal  data  adequacy 
standards  apply  only  to  the  Federal  Coal 
Leasing  process  prior  to  initiation  of  a 
mine  operation.  The  standard  proposed 
by  Wyoming  would  be  initiated  at  the 
time  the  operation  begins.  Findings  of 
the  coal  data  adequacy  standards  along 
with  additional  baseline  and  resource 
information  data  required  of  an  operator 
in  the  application  will  assure 
consistency  and  updating  of  those 
previous  findings. 

5.  The  U.S.  Department  of  Interior — 
U.S.  Fish  and  Wildlife  Service  (USFWS 
or  the  Service)  provided  substantial 
comments  on  (October  8, 1992 
(Administrative  Record  No.  WY-18-6). 
The  comments  made  are  summarized 
and  discussed  in  the  following 
subsections: 

a.  The  USFWS  asserts  that  OSM,  not 
the  State,  has  lead  responsibility  for 
consulting  with  the  Service  under  the 
Endanger^  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  (ESA). 
See  page  82,  LQD  Rules  chapter  IV, 
section  3(o)(i)(E).  Therefore,  the  USFWS 
recommends  that  the  section  cited 
above  be  revised  to  denote  that  the  State 
program  Administrator  will  consult 
with  the  Service  under  the  ESA  through 
OSM,  and  that  the  Service  and  OSM 
shall  identify  whether  and  under  what 
conditions  the  operator  may  proceed. 
USFWS  pointed  out  that  this  same 
deficiency  occurs  on  page  83,  LQD 
Rules  chapter  IV,  section  3(o)(iii),  and  in 
appendix  B,  page  251,  section  E., 
’’Federally  Listed  Threatened  and 
Endangered  Species.” 

To  clarify  who  is  responsible  for 
consultation  with  the  service,  OSM 
notes  the  following:  Section  7(a)(2)  of 
the  ESA  states  that  ’’each  Federal 
agency  shall,  in  consultation  with  and 
with  the  assistance  of  the  Secretary, 
insure  that  any  action  authorized, 
funded,  or  carried  out  by  such  agency  is 
not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species  *  * 

Consultation  on  permitting  actions  is 
conducted  by  the  Wyoming  Department 
of  Environmental  Quality,  OSM,  or  the 
appropriate  Federal  land  management 
agency  with  the  USFWS  in  Cheyenne, 
Wyoming.  Several  different  factors 
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determine  which  agency  will  be 
responsible  for  the  consultation  with  the 
USFWS,  as  discussed  below: 

Permitting  Actions  Involving  Leased 
Federal  Coal 

Under  the  Cooperative  Agreement 
with  Wyoming  at  Federal  regulations  30 
CFR  950.20,  for  operations  involving 
leased  Federal  coal.  OSM  retains 
responsibility  for  compliance  with  the 
ESA.  When  species  listed  as  threatened 
or  endangered  or  their  critical  habitat 
are  encountered  during  a  mining 
operation,  the  approved  Wyoming 
regulations  at  LQO  Rules,  chapter  IV. 
section  3(i)(E).  and  chapter  IV.  section 
3(iii).  require  the  operator  to  contact  the 
Regulatory  Authority  (RA).  The  RA 
must  then  consult  with  the  Wyoming 
Came  and  Fish  Department  (WGFD)  and 
the  USFWS  to  determine  under  what 
conditions  the  operation  may  proceed. 
These  approved  regulatiens  correspond 
with  the  Federal  regulations  at  30  CFR 
816.97(b).  The  preamble  to  the  approval 
of  30  CTR  816.97  states  that  section 
816.97  “[ils  intended  to  satisfy  OSM’s 
responsibility  under  the  ESA  and  to 
provide  protection  for  endangered  or 
threatened  species  *  *  *”  (48  FR 
30317). 

After  being  contacted  by  the  RA.  if  the 
USFWS  determines  that  the  operation 
may  aftect  a  listed  species  or  critical 
habitat  that  has  not  been  previously 
consulted  on.  the  USFWS  would  re¬ 
initiate  consultation  with  OSM  under 
Section  7  of  the  ESA.  This  process  is 
described  in  the  Interagency 
Cooperation  Regulations  found  at  50 
CFR  402.  If  the  USFWS  did  not  re¬ 
initiate  Section  7  consultation  and  a 
mine  plan  modification  was  necessary 
to  mitigate  the  impacts  to  the  species. 
OSM  would  then  make  a  decision  on  re¬ 
initiation  of  Section  7  consultation  after 
reviewing  the  revision.  OSM  routinely 
reviews  Federal  permits  for  complicmce 
with  the  ESA  whenever  a  mining  plan 
modification  is  reviewed. 

Permitting  Actions  on  Non-Federa! 
Lands 

The  Memorandum  of  Understanding 
(MOU)  between  OSM  and  the  USFWS  of 
February  7, 1983.  establishes  the 
procedures  for  coordination  between  the 
two  agencies  under  the  provisions  of 
SMCRA  and  the  ESA.  The  MOU.  at  page 
4.  specifically  states  that  the  approval  of 
a  State  program  does  not  “federalize” 
the  State  permitting  process  and. 
theiefore.  the  State  does  not  have 
responsibility  to  conduct  section  7 
consultation  under  the  ESA.  However. 
OSM’s  approval  of  the  State  program 
does  require  formal  consultation  with 
the  USFWS  to  determine  if  the  program 


will  afiect  threatened  or  endangered 
species.  The  MOU  specifically  states,  at 
page  5  that,  “(plrior  to  permit  approval, 
the  regulatory  authority  must  find  in 
writing.  •  *  *  [tlhat  the  mining 
operation  would  not  affect  the 
continued  existence  of  threatened  or 
endangered  species  or  result  in  the 
destruction  of  their  critical  habitats.” 

The  Federal  regulations  at  30  CFR 
773.15(c)  (10)  require  the  regulatory 
authority  to  make  a  finding  that  the 
operation  in  question  would  not  afiect 
the  continued  existence  of  endangered 
or  threatened  species  or  result  in  a 
destruction  or  adverse  modification  of 
their  critical  habitats  for  Federally  listed 
species  for  all  permit  applications  and 
significant  revisions.  Wyoming’s  LQD 
Rules  at  chapter  IV,  section  3(o)(iii). 
require  a  finding  that  the  surface  mining 
operation  in  question  is  not  likely  to 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  listed 
by  the  State  or  the  Secretary,  in 
violation  of  the  Endangered  Species  Act. 
The  Wyoming  regulations  require  denial 
of  an  application  if  the  application  is  - 
not  complete.  In  the  approval  of  the 
State  program,  the  Secretary  determined 
that  Wyoming’s  permit  application 
review  provisions  were  as  stringent  as 
the  Federal  regulations  because 
Wyoming  was  judging  the  complete 
application  against  all  applicable 
regulations  including  the  plan  for 
protecting  threatened  or  endangered 
species  (45  FR  78668). 

As  discussed  in  Finding  2.C., 
Wyoming’s  program  requires  an 
operator  to  contact  the  RA  when 
threatened  or  endangered  species  are 
encountered  on  the  permit  area.  The  RA 
then  contacts  the  WGFD  and  the 
USFWS  to  determine  under  what 
conditions  the  operation  may  continue. 
OSM  has  the  lead  role  in  continuing  to 
monitor  the  State’s  program  to  ensure 
that  no  threatened  or  endangered 
species  or  its  critical  habitat  is 
jeopardized.  OSM’s  oversight  of  the 
State  program  ensures  that  the 
operator’s  and  the  State’s  actions 
comply  with  the  ESA. 

Permitting  Actions  on  Federal  Lands 

Under  the  Cooperative  Agreement 
with  Wyoming.  OSM’s  primary  role  is 
one  of  coordination  between  the  RA  and 
the  Federal  agency  with  jurisdiction  or 
responsibility  over  the  Federal  lands 
affected  by  the  proposed  operation.  The 
Federal  land  management  agency  ' 
responsible  for  the  surface  rights 
(Bureau  of  Land  Management,  U.S. 
Forest  Service,  etc.)  is  responsible  for 
the  Section  7  consultation  on  their  lands 
affected  by  the  proposed  operation. 


Wyoming  is  responsible  for  issuing 
surface  mining  permits  for  surface 
mining  operations  conducted  on  Federal 
lands  within  its  borders.  OSM  has  the 
responsibility  for  forwarding  permit 
revisions  and  renewal  information  to 
the  Federal  land  management  agency, 
but  no  adequacy  determinations  are 
made  by  OSM. 

b.  The  USFWS  expressed  concern  that 
the  wildlife  monitoring  requirements  be 
utilized  for  all  surface  coal  mines,  not 
just  mines  that  disturb  640  acres  or 
more  of  land.  See  Appendix  B,  page 
245,  paragraph  1.  OSM  agrees,  as 
discussed  at  Finding  2.a..  and  has 
required  Wyoming  to  include 
monitoring  requirements  for  mines  that 
disturb  640  acres  or  less. 

c.  The  USFWS  recommended  that,  in 
cases  where  landowner  constraints 
prevent  access  to  adjoining  lands,  as 
much  information  as  possible  should  be 
obtained  by  aerial  surveys.  The  USFWS 
also  recommended,  that  the  State 
Program  Administrator  closely  monitor 
operators  who  take  advantage  of  this 
provision  to  ensure  that  the  operator 
does  not  use  it  as  a  excuse  to  reduce  the 
extent  of  wildlife  monitoring.  See 
appendix  B.  page  245,  paragraph  1. 

OSM  agrees  with  USFtVs 
recommendation,  as  discussed  in 
Finding  2.a.,  and  has  requested  the  State 
to  require  monitoring  of  all  adjoining 
lands. 

d.  The  USFWS  recommended  that,  to 
prevent  a  conflict  situation  from  arising, 
raptor  nest  surveys  for  golden  and  bald 
eagles  and  great  homed  owls  should  be 
initiated  in  mid-Febmary  and  continue 
through  March.  For  other  raptors,  the 
USFWS  recommended  that  nest  surveys 
be  initiated  in  mid-March  and  continue 
through  May.  The  USFWS  also 
recommended  that  these  dates  and  the 
raptor  species  to  be  inventoried  be 
further  refined  in  the  raptor  mitigation 
plan  developed  for  each  mine.  S^ 
Appendix  B,  Section  C.  Raptor 
Production.  OSM  agrees  with  the 
USFWS  recommendations,  as  discussed 
in  Finding  2.b..  and  has  requested  the 
State  to  require  a  wider  span  of  dates  for 
surveys. 

e.  The  USFWS  commented  on 
appendix  B,  Permit  Term  Mitigation 
Plan  and  the  Migratory  Birds  of  High 
Federal  Interest  Plan,  that  refer  to 
coordination  between  the  operator  and 
the  USFWS.  The  propo^d  wildlife 
monitoring  guidelines  require  that  both 
plans  be  approved  by  the  USFWS  prior 
to  permit  approval.  OSM  agrees  with  the 
recommendations  by  the  USFWS  that 
these  plans  should  be  handled  on  a 
case-by-case  basis  during  their  review 
and  approval  of  the  plans  as  clearly 
defined  in  appendix  B  at  the  above 
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referenced  sections.  OSM  assumes  that 
this  is  the  current  process  and  that  it 
will  continue. 

f.  The  USFWS  noted  that  the  Service’s 
Wyoming  State  Office  in  Cheyenne 
should  be  contacted  to  verify 
procedures  to  use  to  conduct  black¬ 
footed  ferret  searches  instead  of  the 
Service’s  Regional  Endangered  Species 
Office.  OSM  advises  Wyoming  to 
contact  the  USFWS  to  coordinate  this 
matter. 

State  Historic  Preservation  Office 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  (ACHP)  Comments 

As  required  by  30  CFR  732.17(h)(4), 
OSM  provided  the  proposed 
amendment  to  the  SHPO  and  ACHP  for 
comment.  No  comments  were  received 
from  the  ACHP  or  the  Wyoming 
Division  of  Parks  and  Cultural 
Resources — State  Historic  Preservation 
Office. 

Environmental  Protection  Agency 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

On  October  1, 1992,  the  EPA 
concurred  with  Wyoming's  proposed 
amendment.  The  EPA  stated,  “EPA 
concurs  with  the  proposed  amendment 
as  we  find  that  it  demonstrates  the  legal 
authority,  administrative  capability,  and 
the  technical  conformity  with 
controlling  National  Pollutant  Discharge 
Elimination  System  regulations 
necessary  to  maintain  water  quality 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (CWA), 
as  amended  (33  U.S.C.  1251  et  seq.).  We 
wish  to  note,  however,  that  with  regard 
to  Chapter  IV,  section  (ii),  stream  buffer 
zone,  ^A’s  interpretation  of  waters  of 
the  United  States  at  40  CFR  122.2 
includes  perennial,  intermittent,  and 
ephemeral  streams.  All  discharges  of 
pollutants  (including  waste  and  fill 
material)  to  these  waters  must  be  in 
compliance  with  sections  402  and  404 
of  the  CWA”  (Administrative  Record 
No.  WY-18-8).  EPA’s  comments 
regarding  LQD  Rules,  chapter  IV, 
section  3(o)(ii),  are  noted.  However, 
Wyoming  has  not  proposed  to  modify 
those  rules  in  this  amendment  and 
therefore,  those  rules  are  not  subject  to 
review. 


V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  approves  Wyoming’s  proposed 
program  amendment  as  submitted  July 
8, 1992,  and  January  11, 1993,  with  the 
exception  of  the  provision  set  forth  at 
Finding  2.c.  concerning  the  reporting  of 
migrating  and  wintering  bald  eagles  or 
migrating  peregrine  falcons.  The 
Diref.lor  is  requiring  a  program 
amendment  at  30  CFR  950.16  as 
discussed  in  Finding  2.c. 

The  Federal  regulations  at  30  CFR 
part  950  codifying  decisions  concerning 
the  Wyoming  program  are  being 
amended  to  implement  this  decision. 

The  Director  is  approving  these 
regulations  with  the  provision  that  they 
will  be  fully  promulgated  in  a  form 
identical  to  that  submitted  to  and 
reviewed  by  OSM.  'This  final  rule  is 
being  made  elective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undo  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Effect  of  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary  of  the 
Interior.  Federal  regulations  at  30  CFR 
732.17(a)  require  that  any  alteration  of 
an  approved  State  program  must  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  imilateral  changes  to  approved  State 
programs.  'Thus,  any  changes  to  the 
State  program  are  not  enforceable  by  the 
State  as  part  of  the  approved  State 
program  until  approved  by  the  Director. 
In  the  oversight  of  the  Wyoming 
program,  the  Director  will  recognize 
only  statutes,  regulations,  and  other 
materials  approved  by  the  Director, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Wyoming  of  only  such 
provisions. 

VII.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4, 

7,  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 


necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 
The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Gvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731  and  732  have 
been  met. 

National  Environmental  Policy  Act 
No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 
This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3507  et  seq.). 

Regulatory  Flexibility  Act 
The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
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impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  950 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  October  1. 1993. 

Ra3rmond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  Vn, 
subfdiapter  T,  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  950— WYOMING 

1.  The  authority  citation  for  part  950 
ccmtinues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,*  Surfece  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C  1201  etseq.). 

2.  Section  950.15  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

§  950.1 5  Approval  of  regulatory  program 
amendments. 

*  *  *  •  « 

(p)  With  the  exception  of  the  LQD 
Rule  at  appendix  B,  section  E, 
concerning  exceptions  from  reporting 
migrating  and  wintering  bald  eagles  or 
migrating  peregrine  falcons,  the 
following  provisions  of  the  laws,  rules 
and  regulations  of  the  Wyoming 
Department  of  Environmental  Quality — 
Land  Quality  Division  relating  to  coal 
exploration  and  coal  mining  and 
reclamation  operations,  as  submitted  on 
July  8, 1992,  and  as  modified  and 
clariBed  on  January  11, 1993,  are 
approved  effective  October  7, 1993:  LQD 
Rules,  chapter  II,  section  3(b)(iv)(B), 
chapter  IV,  section  3(o)(iv),  and 
appendix  B,  “Wildlife  Monitoring 
Requirements  for  Surface  Coal  Mining 
Op>erations.’’ 

3.  In  Section  950.16,  paragraph  (aa)  is 
added  to  read  as  follows: 

§  950.1 6  Required  program  ameridments. 

*  *  *  *  « 

(aa)  By  December  6, 1993,  Wyoming 
shall  submit  revisions  to  the  LQD  Rules 
at  appendix  B,  section  E,  to  remove  the 
language  “[elxcept  migrating  and 
wintering  bald  eagles  or  migrating 
peregrine  falcons”. 

IFR  Doc.  93-24622  Filed  10-6-93;  8:45  am) 
BILLING  COOE  431IM»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AD-fRL-4785-8] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Establishment 
of  Due  Date  for  Sulfur  Dioxide  SIP  for 
the  Secondary  NAAQS  for  East  Helena, 

MT 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Deadline  for  SIP  submittal. 

SUMMARY:  EPA  hereby  gives  notice  that 
it  is  approving  the  request  by  the  State 
of  Montana  for  the  full  three  years 
allowed  by  section  172(b)  of  the  Clean 
Air  Act,  as  amended  in  1990,  (Act)  for 
submittal  of  the  State  Implementation 
Plan  (SIP)  for  the  East  Helena  area  to 
attain  and  maintain  the  sulfur  dioxide 
(SO2)  secondary  National  Ambient  Air 
Quality  Standard  (NAAQS). 

DATES:  The  SIP  revision  for  the  East 
Helena  area  for  the  secondary  SO2 
NAAQS  will  be  due  November  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  Bond,  U.S.  Environmental 
Protection  Agency,  Region  Vm,  Air 
Programs  Branch,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466, 

(303)  293-1764 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

By  operation  of  law  upon  enactment 
of  the  1990  Clean  Air  Act  Amendments 
(“1990  Amendments”),  the  East  Helena 
area  was  designated  nonattainment  with 
respect  to  the  primary  and  secondary 
SO2  NAAQS  on  November  15, 1990. 
Section  191  of  the  Clean  Air  Act 
provides  that  any  state  lacking  an 
approved  SIP  for  an  area  designated 
nonattainment  with  respect  to  the 
national  primary  ambient  air  quality 
standard  for  SO2  must  submit  a  plan 
meeting  the  requirements  of  the 
amended  Act  within  18  months  of 
enactment  of  the  amendments.  The  Act 
is  silent  as  to  a  specific  deadline  for 
submittal  of  a  plan  for  the  secondary 
SO2  NAAQSr  Action  172(b),  however, 
provides  generally  that  the 
Administrator  shall  establish  a  schedule 
for  plan  submission  for  the  secondary 
NAAQS,  but  that  such  schedule  may 
extend  no  longer  than  three  years  from 
the  date  of  nonattainment  designation. 
Hence,  the  schedule  for  submitting  the 
secondary  SO2  NAAQS  SIP  could 
extend  no  longer  than  November  15. 
1993. 

In  the  General  Preamble  for  the 
Implementation  of  Title  I  of  the  1990 


Amendments  (57  FR 13498,  April  16. 
1992),  the  Administrator  did  establish  a 
SIP  submittal  schedule  for  those  areas 
designated  nonattainment  with  respect 
to  both  the  primary  and  secondary  SCh 
NAAQS.  The  preamble  states. 

“(allthough  the  law  allows  up  to  three 
years  for  SIP  submittal,  because  the 
level  of  control  (for  the  secondary  SO2 
NAAQS)  is  no  more  difficult  to  establish 
than  for  the  primary  NAAQS.  and 
absent  compelling  justification  by  a 
State.  EPA  will  require  SIPs  for  those 
areas  within  18  months  of 
nonattainment  designation.”  57  FR 
13546.  In  other  woi^,  the  secondary 
SO2  NAAQS  SIP  was  to  be  submitted  at 
the  same  time  as  the  SIP  for  the  primary 
SO2  NAAQS  unless  justification  was 
provided  for  a  later  submittal. 

The  State  of  Montana  has  provided 
justification  that,  for  the  East  Helena 
area,  the  assumption  that  the  secondary 
SO2  NAAQS  and  primair  SO^  NAAQS 
require  the  same  level  of  control  does 
not  hold  true.  The  State  has  provided 
evidence  that  attaiiunent  of  me 
secondary  SO22  three-hour  NAAQS  will 
require  significant  emission  reductions, 
beyond  what  is  required  for  attainment 
of  the  primary  SC)2  24-hour  and  annual 
NAAQS.  Montana  plans  to  conduct 
additional  modeling  to  determine  more 
precisely  what  emission  reductions  are 
necessary  for  attaining  the  secondary 
SO2  NAAQS. 

n.  Justification  Evidence 

The  ASARCO  Incorporated  (Asarco) 
primary  lead  smelter  is  the  only  major 
source  of  SO2  emissions  in  the  East 
Helena  area.  The  company,  in 
accordance  with  EPA  and  State 
guidance,  commissioned  dispersion 
modeling  studies  which  predict  the 
ambient  impacts  of  SO2  emissions  from 
the  Asarco  smelter.  The  modeling 
studies  were  conducted  for  the  typical 
emissions  scenario  as  well  as  an 
emissions  scenario  which  demonstrates 
compliance  with  the  primary  S02 
NAAQS.  The  control  strategies 
employed  in  this  latter  scenario  consist 
of  production  and  process  limitations 
that  Asarco  plans  to  put  into  place  with 
the  primary  SCb  NAAQS  SIP. 

The  modeling  results  show  that 
emissions  must  be  reduced  35  percent 
further  (beyond  those  reductions  to 
achieve  the  primary  SO2  NAAQS,  as  in 
the  second  scenario  discussed  above)  in 
order  to  achieve  compliance  with  the 
secondary  SO2  NAA(JS.  These 
substantial  emissions  reductions  cannot 
reasonably  be  achieved  through 
production  or  process  changes.  If 
production  were  reduced  by  35  percent 
fiom  current  levels,  Asarco  estimates 
that  annual  revenue  would  be  reduced 
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by  more  than  $12.4  million.  Asaico 
contends  that  such  a  radical  reduction 
in  revenue  would  make  the  continued 
operation  of  the  East  Helena  plant 
economically  infeasible.  The  only  other 
alternative  would  be  to  install  new 
pollution  control  equipment. 

Althou^  EPA  cannot  confirm  the 

E rejected  level  of  revenue  loss,  we 
elieve  that  the  economic  impact  on 
both  the  industry  and  the  community  of 
East  Helena  would  be  significant. 
Therefore,  EPA  agrees  with  the  State 
and  Asarco  that  the  only  feasible  way  to 
meet  the  secondary  SOj  NAAQS,  based 
on  the  available  modeling  results, 
would  be  to  install  new  air  pollution 
control  equipment  or  new  process 
technology. 

This  evidence  demonstrates  that  the 
control  measures  required  to  meet  the 
secondary  SO2  NAAQS  in  East  Helena, 
MT,  are  much  more  extensive  than 
those  needed  to  meet  the  primary  SO2 
NAAQS.  EPA  believes  that  the  State  has 
provided  sufficient  grounds  for  granting 
the  full  three  years  allowed  under 
section  179(b)  of  the  Act  for  submittal 
of  this  SIP. 

in.  Requirements  for  SIP 
This  notice  granting  the  full  three 
years  for  submittal  of  the  East  Helena, 
MT,  secondary  S02  NAAQS  SIP 
requires  Montana  to  submit  a  SIP 
revision  no  later  than  November  15, 
1993.  If  the  State  does  not  submit  a 
complete  SIP  by  November  15, 1993, 
EPA  may  make  a  finding  of  failure  to 
submit  a  SIP  by  the  required  date  at  that 
time.  Any  control  strategies  adopted  and 
implemented  as  part  of  this  SIP  revision 
must  provide  for  attainment  and 
maintenance  of  the  secondary  SO2 
NAAQS  as  expeditiously  as  practicable. 

IV.  Final  Action 

This  notice  does  not  constitute  a  final 
agency  action  that  is  ripe  for  judicial 
review.  EPA’s  action  is  a  first  step  in  an 
administrative  process  that  will  not  be 
sufficiently  concrete  for  judicial 
resolution  until  additional  action  is 
taken  by  EPA  on  a  plan  submittal  by  the 
State  of  Montana. . 

The  60-day  time  period  for  filing  a 
petition  for  review  of  this  action  imder 
section  307(b)  of  the  CAA  is  tolled  until 
EPA  makes  the  action  ripe  by  taking 
additional  action  in  reliance  on  it,  such 
as  imposing  sanctions  on  the  State  of 
Montana  for  failure  to  submit  a  SIP 
revision  or  promulgating  approval  of  a 
SIP  revision.  A  time  limitation  on 
petitions  for  judicial  review  can  only 
run  against  diallenges  ripe  for  review. 

List  of  Subjects  in  40  CFR  Part  52 
Air  pollution  control.  Sulfur  dioxide. 


Authority:  Sections  101, 107, 110, 172(b) 
and  301(a)  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  7401,  7407,  7410,  7502  and 
7610(a)). 

Dated:  September  24, 1993. 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

[FR  Doc.  93-24559  Filed  10-6-93;  8:45  am] 
BNXINQ  CODE:  a660-60-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6998 
[04-040-4210-06;  CAS  052887] 

Partial  Revocation  of  Public  Land 
Order  No.  2460;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  440  acres 
of  public  land  withdrawn  for  the 
Temblor  National  Cooperative  Land  and 
Wildlife  Management  Area.  The  land  is 
no  longer  needed  for  this  purpose.  The 
revocation  is  needed  to  allow  the  land 
to  be  exchanged  under  section  206  of 
the  Federal  l^d  Policy  and 
Management  Act  of  1976.  This  action 
will  open  the  land  to  the  non-mineral 
public  land  laws  unless  closed  by 
overlapping  withdrawals  or  temporary 
segregations  of  record.  The  land  has 
been  and  will  remain  open  to  mining 
and  mineral  leasing. 

EFFECTIVE  DATE:  November  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM,  Califomia  State 
Office,  2800  Cottage  Way,  Sacramento, 
Califomia,  95825,  916-978-4820. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  2460,  which 
withdrew  public  land  for  the  Temblor 
National  Cooperative  Land  and  Wildlife 
Management  Area,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

San  Bernardino  Meridian 
T.  11  N.,  R.  24  W., 

Sec  8,  SEV4NEV4  and  E'ASE'A; 

Sec  9,  SV1NWV4,  SWV4,  and  W’/iSE’/i. 
The  area  described  contains  440  acres  in 
Kem  County. 

2.  At  10  a.m.  on  November  8, 1993, 
the  land  will  be  opened  to  the  operation 
of  the  non-mineral  public  land  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals. 


other  segregations  of  record,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  November  8, 1993,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

Dated:  September  27, 1993. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  93-24684  Filed  10-6-93;  8:45  am] 
BILUNO  CODE  431(M0-M 


43  CFR  Public  Land  Order  6999 

[NM-010-4210-06;  NMNM  86711] 

Withdrawal  of  Public  Lands  and 
Federal  Minerals  for  Azabache  Station, 
Big  Bead  Mesa,  and  Jones  Canyon 
Archeological  Sites;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  800 
acres  of  public  lands  firom  surface  entry 
and  mining,  and  240  acres  of  federally 
reserved  mineral  interests  underlying 
private  surface  estate  firom  mining,  for  a 
period  of  20  years,  for  the  Bureau  of 
Land  Management  to  protect  the 
archeological,  historical,  geological,  and 
recreational  values  of  Azabache  Station, 
Big  Bead  Mesa,  and  Jones  Canyon  sites. 
The  lands  have  been  and  remain  open 
to  mineral  leasing. 

EFFECTIVE  DATE:  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debby  Lucero,  BLM  Rio  Puerco 
Resource  Area,  435  Montano  NE, 
Albuquerque,  New  Mexico  87107,  505- 
761-8700. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location;  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C  Ch.  2  (1988)), 
but  not  firom  leasing  under  the  mineral 
leasing  laws,  to  protect  three  Bureau  of 
Land  Management  archeological  sites: 

New  Mexico  Principal  Meridian 
T.  15  N.,  R.  4  W., 

Sec  25,  W'A. 

T.  16  N.,  R.  5  W., 

Sec  15,  WV^tNEV4. 

T.  19  N.,  R.  2  W., 

Sec.  26,  NWVi,  and  E'/iSW'a; 

Sec.  27,  NEV4. 
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The  areas  described  aggregate  800 
acres  in  McKinley  and  Sandoval 
Counties. 

2.  Subject  to  valid  existing  rig^te,  the 
federally  reserved  mineral  interests  in 
the  following  described  lands  are  hereby 
withdrawn  from  mining  under  the 
United  States  mining  laws  (30  U.S.C 
Ch.  2  (1988)),  but  not  from  leasing  under 
the  mineral  leasing  laws,  to  protect  a 
Bureau  of  Land  Management 
archeological  nte: 

New  Mexico  Principal  hfeiHkhan 

T,  19  N.,  R.  2  W., 

Sec.26,W'/tSWV»; 


Sec.  27,  SE'A. 

The  area  described  contains  240  acres 
in  Sandoval  County. 

3.  The  surface  estate  of  the  land 
described  in  paragraph  2  is  non-Federal. 
If  the  United  States  subsequently 
acquires  this  Imid,  the  land  will  be 
subject  to  the  terms  and  conditions  of 
this  withdrawal. 

4.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  imder  lease,  license,  or  pamit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resomces  other 
than  under  the  mhnng  laws. 


5.  This  withdrawal  will  expire  20 
years  from  the  eHective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Fedmal 
Land  Policy  and  Management  Act  of 
1976,  43  U.8.C  1714(9  (1988),  the 
Secretary  determines  that  the 
withdrawal  diall  be  extended. 

Dated:  September  27, 1993. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interim. 

|FR  Doc  93-24685  Filed  10-8-93;  8:45  am] 

BILUNtt  COOK  4S10-f«-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Part  82 
[Docket  91-016^1 


regulations,  if  the  flocks  are 
participating  in  certain  voluntary 
Salmonella  testing  programs;  (2) 
removing  requirements  for  testing  blood 
and  internal  organ  samples  from  Test 
Flocks;  (3)  adding  requirements  to  test 
Study  Flocks  for  SE  by  testing  egg 
samples;  (4)  adding  requirements  to  trap 
and  test  rodents;  (5)  substituting  the 
terms  SE-positive  status  (Environment) 
and  SE-positive  status  (Eggs)  for  the 
terms  Test  status  and  Infected  status, 
and  (6)  allowing  SE-Positive  houses  and 
flocks  to  be  released  from  regulation 
only  through  depopulation,  cleaning. 


Done  in  Washington,  DC,  this  4th  day  of 
October  1993. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
HealA  Inspection  Service. 

(FR  Doc.  93-24665  Filed  10-6-93;  8:45  am] 
BNJJNQ  COOC  3410-34-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  93-NM-11&-AD] 


I 

1 


Chicken  Disease  Caused  by 
Salmonella  Enterltidls;  Public  Hearing 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule;  notice  of  public 
hearing. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  is  hosting  a  public 
hearing  on  the  proposed  rule  on  chicken 
disease  caused  by  Salmonella  enteritidis 
that  we  published  in  the  Federal 
Register  on  August  2, 1993.  The  public 
hearing  will  be  held  in  Sacramento,  CA, 
on  October  21, 1993. 

DATES:  The  hearing  will  be  held  from 
1:30  p.m.  until  3:30  p.m.  on  Thursday, 
October  21, 1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Regency  C  room,  Hyatt 
Regency,  1209  L  Street,  Sacramento,  CA. 
The  Hyatt  Regency  in  Sacramento  can 
be  reached  at  (916)  443-1234. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Mason,  Director,  Salmonella 
Enteritidis  Control  Program,  Veterinary 
Services,  APHIS,  USDA,  room  205, 
Presidential  Building,  6525  Belcrest 
Road,  Hyattsville,  MD  20782,  (301)  436- 
4363. 

SUPPLEMENTARY  INFORMATION:  This 
public  hearing  is  being  held  on  the 
proposed  rule  on  chicken  disease 
caused  by  Salmonella  enteritidis 
(Docket  No.  91-016-1,  58  FR  41048- 
41061),  published  August  2, 1993.  The 
comment  period  on  the  proposed  rule 
ends  November  15, 1993  (as  extended  in 
the  Federal  Register  of  September  28, 
1993, 58  FR  50527).  The  rule  proposes 
to  make  the  following  major  (Ganges  to 
the  current  Salmonella  enteritidis  (SE) 
regulations:  (1)  Exempting  certain  flocks 
from  the  testing  requirements  of  the 


and  disinfection,  not  through  negative 
testing. 

The  public  hearing  will  be  held  on 
Thursday,  October  21, 1993,  in  the 
Regency  C  room,  Hyatt  Regency,  1209  L 
Street,  Sacramento,  CA.  The  Hyatt 
Regency  in  Sacramento  can  be  reached 
at  (916)  443-1234. 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
will  preside  at  the  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Persons  who  wish  to 
speak  at  the  public  hearing  will  be 
asked  to  sign  in  with  their  name  and 
organization,  to  establish  a  record  for 
the  hearing. 

The  public  hearing  will  begin  at  1:30 
p.m.  and  is  schedule  to  end  at  3:30 
p.m.  local  time.  However,  the  hearing 
may  be  terminated  at  any  time  after  it 
begins  if  all  persons  desiring  to  speak 
have  been  heard.  We  ask  that  anyone 
who  reads  a  statement  provide  two 
copies  to  the  presiding  officer  at  the 
hearing. 

If  the  number  of  speakers  at  the 
hearing  warrants  it,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
so  ffiat  everyone  wishing  to  speak  has 
the  opportunity. 

The  purpose  of  the  hearing  is  to  give 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters’  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 


Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  Series  Airplanes,  Model  MD-88 
Airplanes,  and  C-8  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9  and 
Model  DC-9-80  series  airplanes,  and  C- 
9  (military)  airplanes,  that  currently 
requires  inspections  to  detect  cracldng 
in  the  skin  and  doublers  around  the 
upper  anticollision  light  cutout,  and 
repair,  if  necessary.  This  action  would 
expand  the  applicability  to  include 
additional  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes, 
and  would  require  the  performance  of 
stress  coining  procedures  on  the  plate 
nut  clearance  holes.  This  proposal  is 
prompted  by  a  report  that  stress  coining 
procedures  were  not  performed  on  the 
plate  nut  clearance  holes  of  the  upper 
anticollision  light  doublers  during 
production  of  certain  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  crac^  growth  in 
the  doublers,  wffich  could  result  in 
damage  to  the  adjacent  structure,  and 
subsequent  loss  of  cabin  structural 
integrity. 

DATES:  Comments  must  be  received  by 
December  3, 1993. 

ADDRESSES:  Submit  comments  iii 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
115-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
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Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach, 
California  90806-2425. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorenda  D.  Baker,  Aerospace  Engineer, 
Airframe  Branch,  ANM-122L,  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5231;  (310)  988-5210; 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  Ail  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenfers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
L  statement  is  made:  “Comments  to 

Docket  Nundier  93-^lM-115-AD.”  The 
;  postcard  will  be  date  stamped  and 

I  returned  to  dte  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPKM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-l  15-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  February  1, 1988,  the  FAA  issued 
AD  85-19-03  R2,  Amendment  39-5844 
(53  FR  3738,  February  9, 1988),  which 
is  applicable  to  Model  DC-9  and  Model 
DC-9-80  series  airplanes,  and  C-9 
(military)  airplanes,  having  fuselage 
numbers  1  through  1371.  That  AD 
requires  repetitive  inspections,  at 
intervals  of  3,500  landings,  to  detect 
cracking  in  the  skin  and  doublers 
around  the  upper  anticoUision  light 
cutout,  and  repair,  if  necessary.  That  AD 
also  provides  for  the  performance  of 
stress  coining  procedures  on  the  plate 
nut  clearance  holes  in  the  upper 
anticollision  light  cutout  as  optional 
terminating  action  for  the  repetitive 
inspection  requirement  That  AD  action 
was  prompted  by  reports  of  cracks  in 
the  upper  anticollision  light  doubler. 

The  requirements  of  that  AD  are 
intend^  to  detect  and  correct  such 
cracking  in  a  timely  manner,  so  as  to 
prevent  the  consequent  failure  of  the 
upper  anticollision  light  doubler.  Such 
failure  could  result  in  significant 
damage  to  the  adjacent  structure  and 
subsequent  loss  of  cabin  structural 
integrity. 

Additionally,  on  August  6, 1990,  the 
FAA  issued  AD  90-18-03,  Amendment 
39-6701  (55  FR  34704,  August  24, 

1990),  which  is  applicable  to  all  Model 
DC-9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-9 
(military)  airplanes.  That  AD  requires 
various  inspections  and  structural 
modifications  that  are  intended  to 
prevent  degradation  in  the  structural 
capabilities  of  the  aftected  airplanes. 
That  AD  action  was  prompted  by 
incidents  involving  fatigue  cracking, 
corrosion,  and  stress  corrosion  cracking 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal.  Among  other 
things,  AD  90-18-03  includes 
requirements  to  perform  repetitive 
inspections,  at  intervals  of  4,500 
landings,  to  detect  cracking  in  the  upper 
anticollision  light  doubler,  and  to 
modify  the  anticollision  light  doubler. 
Those  specific  requirements  apply  to  all 
Model  DC-9-10.  -20,  -30,  -40,  and  -50 
series  airplanes  and  C-9  airplanes,  but 
only  to  certain  Model  DC-9-80  series 
air^anes  and  MD-88  airplanes,  namely, 
those  having  fuselage  numbers  1248 
through  1371. 


Since  the  issuance  of  those  AD’s,  the 
FAA  has  received  a  report  indicating 
that  the  stress  coining  procediues  on  the 
plate  nut  clearance  holes  in  the  upper 
anticollision  light  doublers  have  not 
been  accomplished  in  production  on 
Model  DC-9-80  series  airplanes  and 
Model  MD-88  airplanes  having  fuselage 
numbers  1372  through  2402.  Ihese 
stress  coining  procedures  would  have 
served  as  a  preventative  modification  to 
preclude  cracking  in  the  uppier 
anticollision  light  doublers  on  the 
fuselage.  Without  the  stress  coining, 
these  additional  airplanes  are  subject  to 
the  same  unsafe  condition  addressed  by 
AD  85-19-03-R2,  as  well  as  the 
applicable  portions  of  AD  90-18-03. 
C^ck  growth  in  the  doublers,  if  not 
detect^  and  corrected  in  a  timely 
manner,  could  result  in  damage  to  the 
adjacent  structure  and  subsequent  loss 
of  cabin  structural  integrity. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Service 
Bulletin  53-186,  Revision  6,  dated  May 
13, 1993  (for  Model  DC-9-10,  -20,  -30, 
—40,  and  -50  series  airplanes,  and  C-9 
airplanes);  and  McDonnell  Douglas  MD- 
80  Service  Bulletin  53-216,  Revision  3, 
dated  April  23. 1993  (for  Model  DC-9- 
80  series  airplanes  and  Model  MD-dS 
airplanes).  These  service  bulletins 
describe  procedures  for  pierforming 
repetitive  eddy  current  inspiections  to 
detect  cracking  in  the  skin  and  doublers 
around  the  upper  anticoUisitm  light 
cutout  on  the  mselage,  and  repairing  of 
cracked  doublers.  The  service  bulletins 
also  describe  procediires  for  sdess 
coining  the  plate  nut  clearance  holes  in 
the  anticoUision  light  doublers. 
Although  the  basic  procedural 
instructions  contained  in  these  revisions 
of  the  service  bulletins  differ  very  little 
from  the  previously  issued  versions, 
other  items  in  the  service  bulletins  have 
been  revised,  such  as: 

1.  The  effectivity  listing  of  Service 
Bulletin  53—216  has  been  revised  to 
include  additional  airplanes  (those 
having  fuselage  numbers  1372  through 
2042); 

2.  The  description  of  certain  cracking 
and  S{>eeific  repair  scenarios  has  been 
revis^; 

3.  Certain  procedural  information  and 
illustrations  have  been  reorganized;  and 

4.  The  manpxiwer  information  has 

been  updated.  ^ 

The  FAA  recognizes  that  conflicting 
requirements  currently  exist  between 
AD  85-19-03  R2  and  AD  90-18-03, 
relative  to  th^  repetitive  inspection 
requirements.  The  former  AD  requires 
inspections  of  the  upper  antiec^lisimi 
light  doubler  area  at  intervals  of  3500 
landings,  while  the  latter  AD  requires 
the  same  inspections  at  intervals  of 
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4,500  landings.  The  FAA  has 
determined  that  4,500  landings  is  the 
appropriate  inspection  interval,  and  that 
action  must  be  taken  to  resolve  these 
conflicting  AD  requirements. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  85-19-03  R2  to  require 
repetitive  eddy  current  inspections  to 
detect  cracking  in  the  skin  and  doublers 
around  the  upper  anticollision  light 
cutout  on  the  fuselage,  and  repair  of 
cracked  doublers.  These  inspections 
would  be  required  to  be  performed  on 
all  affected  airplanes,  through  fuselage 
number  2402,  at  intervals  not  to  exce^ 
4,500  landings. 

This  proposal  would  also  supersede 
those  portions  of  AD  90-18-03,  that 
currently  require  repetitive  inspections 
and  eventual  modification  of  the  plate 
nut  clearance  holes  in  the  upper 
doublers.  This  proposed  action  would 
expand  the  applicability  of  those 
requirements  to  include  additional 
aflected  Model  DC-9-80  series  airplanes 
and  Model  MD-88  airplanes.  The 
additional  airplanes  are  those  having 
fuselage  num^rs  1372  through  2042. 

The  actions  proposed  in  this  AD 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modification 
of  the  airframe  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The  proposed 
requirement  for  stress  coining 
procedures  is  in  consonance  with  these 
considerations. 

There  are  approximately  1,500  Model 
DC-9  and  Model  DC-9-80  series 
airplanes.  Model  MD-88  airplanes,  and 
C-9  (military)  airplanes  of  the  aflected 
design  in  the  worldwide  fleet.  Of  this 
number,  approximately  745  are  of  U.S. 
registry.  The  FAA  estimates  that 
approximately  440  U.S.-registered 
airplanes  currently  are  aflected  by  AD 
85-19-03  R2  and  AD  90-18-03,  while 
approximately  305  additional  U.S.- 
registered  airplanes  would  be  aflected 
by  the  requirements  of  this  new 
proposed  AD  action. 

Tne  costs  associated  with  the 
proposed  inspection  requirements 


would  entail  10  work  hours  per  airplane 
per  inspection,  at  an  average  labor  rate 
of  $55  per  work  hour.  Bas^  on  these 
figures,  the  total  cost  impact  of  these 
inspection  requirements  on  U.S. 
operators  is  estimated  to  be  $550  per 
airplane  per  inspection  cycle.  For 
operators  currently  aflected  by  AD  85- 
19-03  R2  and  AD  90-18-03,  there 
would  be  no  new  costs  associated  with 
these  proposed  inspections 
requirements.  For  some  of  those 
operators,  the  economic  burden  would 
actually  be  less,  since  the  interval  for 
repetitive  inspections  would  be 
increased  hum  the  previous  3,500 
landings  to  the  proposed  4,500  landings. 
For  the  305  newly  aflected  airplanes, 
the  total  cost  impact  of  the  proposed 
inspection  requirement  would  be 
$167,750  per  inspection  cycle. 

The  costs  associated  with  the  stress 
coining  procedure  that  would  be 
requir^  by  this  proposed  AD  action 
entail  approximately  4.6  work  hours  per 
airplane,  at  an  average  labor  rate  of  $55 
per  work  hour.  The  cost  of  required 
parts  is  expected  to  be  negligible.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  stress  coining  procedure 
requirements  on  U.S.  operators  is 
estimated  to  be  $188,485,  or  $253  per 
airplane.  Of  this  total  amount,  $77,165 
represents  the  additional  costs 
applicable  to  the  305  newly  affected 
airplanes. 

The  “total  cost”  figures  discussed 
above  assume  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  proposed  AD  action. 

Additionally,  the  number  of  required 
work  hours  discussed  above  is 
presented  as  if  the  accomplishment  of 
the  actions  proposed  in  this  AD  were  to 
be  conduct^  as  “stand  alone”  actions. 
However,  in  actual  practice,  these 
actions  for  the  most  part  would  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
additional  work  hours  would  be 
minimal  in  many  instances,  as  would 
the  costs  associated  with  special 
airplane  scheduling. 

ilie  regulations  proposed  herein 
would  not  have  substantial  direct  eflects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  imder  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepaid  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5844  (53  FR 
3738,  February  9, 1988)  by  adding  a  new 
airworthiness  directive  (AD),  to  read  as 
follows: 

McDonnell  Douglas:  Docket  93-NM-l  15- 
AD.  Supers^es  AD  85-19-03  R2, 
Amendment  39-5844. 

Applicability:  Model  DC-9-10,  -20,  -30, 
-40,  and  -50  series  airplanes;  Model  DC-9- 
81  (MD-81),  DC-9-82  (MD-82).  DC-9-83 
(MD-83).  and  DC-9-87  (MD-87)  series 
airplanes;  Model  MD-88  airplanes;  and  C-9 
(military)  airplanes;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  imless 
accomplished  pieviously. 

Note  1:  Inspections,  repairs,  or 
modifications  (stress  coining)  accomplished 
prior  to  the  effective  date  of  this  amendment 
in  accordance  with  McDonnell  Douglas  DC- 
9  Service  Bulletin  53-186,  original  issue 
through  Revision  6;  or  McDonnell  Douglas 
DC-9  Service  Bulletin  53-216,  original  issue 
through  Revision  3;  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this 
amendment. 

To  prevent  crack  growth  in  the  doubler, 
which  could  result  in  damage  to  the  adjacent 
structure,  accomplish  the  following: 
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(a)  For  all  Model  DC-»-10.  -20.  -30.  -40. 
and  -50  series  airplanes,  and  C-0  (military) 
airplanes:  Prior  to  the  accumulation  of  30.000 
total  landings  or  within  4,500  landings  after 
the  effective  date  of  this  AO.  whichever 
occurs  later,  perform  an  eddy  current 
Inspection  to  detect  cracking  in  the  skin  and 
doublers  around  the  upper  anticollision  light 
cutout  on  the  fuselage,  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-186,  Revision  6,  dated  May  13, 1993. 

(1)  If  no  cracking  is  detected,  accomplish 
the  requirements  of  paragraphs  (a)(l)(i]  and 
(a)(l)(ii)  of  this  AD. 

(1)  Repeat  that  inspection  thereafter  at 
intervals  not  to  exceed  4,500  landings  until 
the  stress  coining  procediues  required  by 
paragraph  (aKl)(ii)  of  this  AD  are 
accomplished;  and 

(ii)  IMor  to  the  accumulation  of  100,000 
total  landings  or  within  4  years  after 
September  24. 1990  (the  effective  date  of  AD 
90-18-03,  Amendment  39-6701),  whichever 
occurs  later,  stress  coin  the  plate  nut 
clearance  holes  in  accordance  with  Condition 
1,  Phase  2,  of  the  accomplishment 
instructions  of  McDonnell  Douglas  DC-9 
Service  Bulletin  53-186,  Revision  6,  dated 
May  13, 1993.  Accomplishment  of  this  stress 
coining  procedure  constitutes  terminating 
action  for  the  repetitive  inspection 
requirement  of  paragraph  (a)  of  this  AD. 

(2)  If  any  cracking  is  detected  as  a  result 
of  any  inspection  required  by  this  paragraph, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (a)(2)(i)  or  (a)(2)(ii) 
of  this  AD.  as  applicable. 

(i)  For  cracks  specified  as  Condition  II  and 
Condition  III  in  McDonnell  Douglas  DC-9 
Service  Bulletin  53-186,  Revision  6,  dated 
May  13. 1993;  Repair  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-186,  Revision  6,  dated  May  13, 1993; 
McDonnell  Douglas  SB  09530186;  or 
McDonnell  Dou^as  DC-9  Service  Sketch 
3626C  Accomplishment  of  any  one  of  these 
repair  procedures  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(ii)  For  cracks  specified  as  Condition  IV  in 
McDoimell  Douglas  DC-9  Service  Bulletin 
53-186,  Revision  6,  dated  May  13, 1993: 
Repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate. 

(b)  Fot  Model  DC-9-81,  DC-9-82,  and  DC- 
9-83  series  airplanes  having  fuselage 
numbers  909  through  1247  inclusive:  Prior  to 
the  accumulation  of  30,000  total  landings  or 
within  4,500  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  perform 
an  eddy  current  inspection  to  detect  cracking 
in  the  skin  and  doublers  around  the  upper 
anticollision  light  cutout  on  the  fuselage,  in 
accordance  with  McDonnell  Douglas  DC-9 
Service  Bulletin  53-186,  Revision  6.  dated 
May  13. 1993. 

Note  2:  Althou^  fuselage  numbers  909 
through  1247  include  Model  DC-9-30  and 
-50  series  airplanes,  those  airplanes  are 
addressed  in  paragraph  (a)  of  this  AD,  and  as 
such,  operators  of  those  airplanes  must 
accomplish  the  requirements  of  paragraph  (a) 
of  this  AD. 

(1)  If  no  cracking  is  detected,  accomplish 
the  requirements  of  paragraphs  (b)(l)(i)  and 

(b) (l)(ii)  of  this  AD. 


(1)  Repeat  that  inspection  thereafter  at 
intervals  not  to  exceed  4,500  landings  until 
the  stress  coining  procedures  required  by 
paragraph  (bMl)(ii)  of  this  AD  are 
accomplished;  and 

(ii)  I^or  to  the  acciimulation  of  75,000 
total  landings  or  within  4  years  after 
September  24, 1990  (the  effective  date  of  AD 
90-18-03,  Amendment  39-6701),  whichever 
octnirs  later,  stress  coin  the  plate  nut 
clearance  holes  in  accordance  with  Condition 
I,  Phase  2,  of  the  accomplishment 
instructions  of  McDonnell  Douglas  DC-9 
Service  Bulletin  53-186,  Revision  6,  dated 
May  13, 1993.  Accomplishment  of  this  stress 
coining  procedure  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  para^ph  (b)  of  this  AD. 

(2)  If  any  cracking  is  detected  as  a  result 
of  any  inspection  required  by  this  paragraph, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (b)(2Ki)  or 
(b)(2)(ii)  of  this  AD,  as  applicable. 

(i)  For  cracks  specified  as  Condition  II  and 
Condition  III  in  McDonnell  Douglas  DC-9 
Service  Bulletin  53-186,  Revision  6,  dated 
May  13, 1993:  Repair  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-186,  Revision  6,  dated  May  13, 1993; 
McDonnell  Douglas  SB  09530186;  or 
McDonnell  Doudas  DC-9  Service  Sketch 
3626C  Accomplishment  of  any  one  of  these 
repair  procedures  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(ii)  For  cracks  specified  as  Condition  IV  in 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-186,  Revision  6,  dated  May  13. 1993: 
Repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  ACO, 
FAA,  Transport  Airplane  Directorate. 

(c)  For  Model  DC-9-81,  DC-9-82.  DC-9- 
83,  and  DC-9-87  series  airplanes,  and  Model 
MD-88  airplanes,  having  fuselage  numbers 
1248  through  2042  inclusive:  Prior  to  the 
accumulation  of  30,000  total  landings  or 
-within  4,500  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  perform 
an  eddy  current  inspection  to  detect  cracking 
in  the  skin  and  doublers  around  the  upper 
anticollision  light  cutout  on  the  fuselage,  in 
accordance  with  McDonnell  Douglas  MD-80 
Service  Bulletin  53-216,  Revision  3,  dated 
April  23. 1993. 

(1)  If  no  cracking  is  detected,  accomplish 
the  requirements  of  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  of  this  AD. 

(1)  Repeat  that  inspection  thereafter  at 
intervals  not  to  exceed  4,500  landings  until 
the  stress  coining  procedures  required  by 
paragraph  (b)(l)(ii)  of  this  AD  are 
accomplished;  and 

(ii)  IMor  to  the  acounulation  of  75,000 
total  landings  or  within  4  years  after 
September  24, 1990  (the  effective  date  of  AD 
90-18-03,  Amendment  39-6701),  whichever 
occurs  later,  stress  coin  the  plate  nut 
clearance  holes  in  accordance  with  Condition 
I,  Phase  2,  of  the  accomplishment 
instructions  of  McDonnell  Douglas  MD-80 
Service  Bulletin  53-216,  Revision  3,  dated 
April  23, 1993.  Accomplishment  of  this 
stress  coining  procedure  constitutes 
terminating  action  for  the  repetitive 
inspection  requirement  of  paragraph  (c)  of 
this  AD. 

(2)  If  any  cracking  is  detected  as  a  result 
of  any  inspection  required  by  this  paragraph. 


prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (c)(2)(i)  or  (c)(2)(ii) 
of  this  AD,  as  applicable. 

(i)  For  cracks  specified  as  Condition  II  and 
Condition  DI  in  McDonnell  Douglas  DC-9 
Service  Bulletin  53-216,  Revision  3,  dated 
April  23, 1993:  Repair  in  accordance  with 
McDonnell  Douglas  D09  Service  Bulletin 
53-216,  Revision  3,  dated  April  23. 1993; 
McDonnell  Douglas  SB  09530186;  or 
McDonnell  Douglas  DC-9  Service  Sketch 
3626C  Accomplishment  of  any  one  of  these 
repair  procedures  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(ii)  For  cracks  specified  as  Condition  IV  in 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-216,  Revision  3,  dated  April  23, 1993: 
Repair  in  accordance  with  a  method 
approved  by  the  Manager.  Los  Angeles  ACO, 
FAA,  Transport  Airplane  Directraate. 

(d)  This  AD  supersedes  that  pwtion  of  AD 
99-18-03,  Amendment  39-6701,  which 
requires  inspection  and  modification  in 
accordance  with  the  following  McDonnell 
Douglas  service  bulletins: 

DC-9  Service  Bulletin  53-186 

MD-80  Service  Bulletin  53-216 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  AGO,  FAA,  Transport  Airplanes 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conunents  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  October 
1, 1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-24620  Filed  10-6-93;  8:45  am] 
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14CFRPart39 

[Docket  Na  93-NM-142-AD] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  Pratt  and  Whitney  PW4(X)0  Series 
Engines 

AQENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  that 
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currently  requires  repetitive 
inspections,  tests,  adjustments,  and 
hinctional  checks  of  the  thrust  leverser 
system  and  of  selected  engine  wiring, 
lliis  action  would  add  a  requirement  for 
installation  of  a  terminating 
modification  on  airplanes  equipped 
with  certain  Pratt  and  Whitney  engines, 
repetitive  operational  che(^  of  the 
installation,  and  repair  of  any 
discrepancy  found.  This  proposal  is 
promised  by  the  identification  of  a 
modification  that  ensures  that  the  level 
of  safety  inherent  in  the  original  type 
design  of  the  thrust  reverser  system  is 
further  enhanced.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  deployment  of  a  thrust  reverser 
in  flight  and  subsequent  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
December  3, 1993. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplaire  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
142-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
locaticHi  between  9  aon.  and  3  pjn., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  retained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Ihis  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Simonson,  Aerospace  E^ineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2683; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  argiiments  as 
they  may  desire.  Conunrmicatioiu  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specificaily  invited  on 
the  overall  regulatory,  econtxnic. 


enviroiunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  fat  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Numbm*  93-NM-142-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commmiter. 

Availability  of  NPRMs 
Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-142-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  October  27, 1992,  the  FAA  issued 
AD  92-24-03,  Amendment  39-8408  (57 
FR  53258,  November  9, 1992), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  to  require  repetitive 
inspections,  tests,  adjustments,  and 
functional  checks  of  the  thrust  reverser 
S3rstem  and  of  selected  engine  vdring. 
llrat  action  was  prompted  by  a  number 
of  possible  discrepancies  identified  in 
the  thrust  reverser  control  system, 
which,  in  certain  scenarios,  could 
contribute  to  an  uncommanded 
deployment  The  requirements  of  that 
AD  are  intended  to  prevent  deployment 
of  a  thrust  reverser  in  flight,  whicb 
could  result  in  the  reduced 
controllability  of  the  airplane. 

Since  the  issuance  of  that  AD,  Boeing 
has  developed  a  modification  for  Model 
767  series  airplanes  equipped  with  Pratt 
and  Whitney  PW4000  series  engines, 
which,  when  acccHnpIished,  will  ensure 
that  the  level  of  safety  inherent  in  the 
original  type  design  of  the  thrust 
reverser  system  is  further  enhanced.  The 
FAA  has  determined  that  the 
installation  of  these  additional  features 
Will  further  reduce  the  likelihood  of  an 
inflight  thrust  reverser  deployment 
The  FAA  has  reviewed  ana  approved 
Boeing  Service  Bulletin  767-78-0062, 
Revision  2,  dated  June  3, 1993,  that 
describes  procedures  for  installation  of 
an  additional  thrust  reverser  system 
locking  feature  (denoted  as  a  "sync- 
lock"),  which  will  reduce  the  possibility 
of  an  uncommanded  in-flight 
deployment  of  the  thrust  reversers. 
Accomplishment  of  that  installation 


includes  revising  certain  wiring, 
replacing  select^  circuit  breakers, 
changing  the  microswitch  pack, 
replacing  the  microswitch  pack 
disconnect  bracket,  and  adding 
electrical  comp<ments.  The  sync-lock  is 
controlled  independently  of  the  existing 
electro-mechanical  safety  features  of  the 
thrust  reverser  system.  'Diis  additicaial 
locking  feature  has  been  certified  by  the 
FAA  and  is  installed  on  new-producUon 
Model  767  series  airplanes  equipped 
with  Pratt  and  Whitney  PW4000  series 
engines.  The  FAA  has  determined  that 
installation  of  the  sync-lock  in 
accordance  with  the  service  bulletin  is 
necessary  in  order  to  positively  address 
the  identified  unsafe  condition  with 
r^ard  to  these  airplanes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  txa.  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  92-24-03  to  continue  to 
require  repetitive  inspections,  tests, 
adjustments,  and  functional  diecks  of 
the  thrust  reverser  system  and  of 
selected  engine  wiring.  This  AD  would 
add  a  requirement  for  installation  of  an 
addition^  thrust  reverser  system 
locking  feature  (sync-lock).  Installaticm 
of  the  sync-lock  would  terminate  the 
requirement  for  repetitive  inspections, 
tests,  adjustments,  and  functional 
checks  of  the  thrust  reverser  system  and 
of  selected  engine  wiring.  The  sync-lock 
installation  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

This  AD  would  also  require  that  the 
integrity  of  the  sync-lock  installation  be 
verified  by  periodic  operational  checks 
of  the  installation,  and  repair  of  any 
discrepancy  foimd.  The  locks  are  the 
devices  that  prevent  inadvertent  in¬ 
flight  deployment  of  the  thrust  reverser. 
(Durational  checks  are  necessary  in 
order  to  detect  latent  failures  of  the 
components  and  are  necessary  to  ensure 
the  integrity  of  the  thrust  reverser 
system.  These  operational  checks 
include  integrity  tests  of  the  thrust 
reverser  sync  lock.  These  prooediues 
and  any  necessary  repairs  would  be 
required  to  be  accmnplished  in 
accordance  with  certain  procedures 
described  in  the  Boeing  767 
Maintenance  Manual.  The  FAA  may 
revise  the  intervals  at' which  these 
checks  would  be  required  at  a  later  date 
based  on  sync-lock  service  experience. 

There  are  approximately  88  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  26  airplanes  of  U.S. 
registry  would  be  afiected  by  this 
proposed  AD  and  that  it  would  take 
approximately  480  woric  hours  pa* 
airplane  to  accomplish  the  proposed 
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modification,  and  1  work  hour  to 
accomplish  the  proposed  operational 
checks,  at  an  average  labor  rate  of  $55 
per  work  hour.  Required  parts  would  be 
provided  by  the  manufactuirer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$687,830,  or  $26,455  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufilcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive' 
Order  12291;  (2)  is  not  a  “significant 
rule”  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provid^  imder  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89, 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8408  (57  FR 
53258,  November  9, 1992),  and  by 


adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  93-NM-142-AD.  Supersedes 
AD  92-24-03,  Amendment  39-M08. 
Applicability:  All  Model  767  series 
airpl^es  equipped  with  Pratt  and  Whitney 
PW4000  series  engines;  certificated  in  any 
category.  * 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

Note  1:  Paragraphs  (a)  and  (b)  of  this  AD 
restate  the  requirements  of  AO  92-24-03, 
Amendment  39-8408,  paragraphs  (a)  and  (b). 
As  allowed  by  the  phrase,  "imless 
accomplished  previously,”  if  the 
requirements  of  AD  92-24-03  have  been 
accomplished  previously,  paragraphs  (a)  and 

(b)  of  this  AD  do  not  require  that  diey  be 
repeated. 

Note  2:  Paragraph  (c)(1)  of  this  AD  restates 
the  requirement  for  an  initial  and  repetitive 
inspections,  tests,  adjustments,  and 
functional  checks  contained  in  paragraph 

(c) (1)  of  AD  92-24-03.  Therefore,  for 
operators  who  have  previously  accomplished 
at  least  the  initial  inspection  in  accordance 
with  AD  92-24-03,  paragraph  (c)(1)  of  this 
AD  requires  that  the  next  sdieduled 
inspection  be  performed  within  3,000  flight 
hours  after  the  last  inspection  performed  in 
accordance  with  paragraph  (c)(1)  of  AD  92- 
24-03. 

Note  3:  Paragraph  (cK2)  of  this  AD  restates 
the  requirement  for  an  initial  and  repetitive 
checks  of  the  grounding  wire  contained  in 
paragraph  (c)(2)  of  AD  92-24-03.  Therefore, 
for  operators  who  have  previously 
accomplished  at  least  the  initial  inspection  in 
accordance  with  AD  92-24-03,  paragraph 
(c)(2)  of  this  AD  requires  that  the  next 
scheduled  inspection  be  performed  within 
1,500  flight  hours  after  the  last  inspection 
performed  in  accordance  with  paragraph 
(c)(2)  of  AD  92-24-03. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system, 
accomplish  the  following: 

(a)  Within  7  days  after  August  23. 1991  (the 
effective  date  of  AD  91-18-51),  accomplish 
the  following: 

(1)  Deactivate  both  left  and  right  thrust 
reversers  in  accordance  with  S^ion  78-31- 
1  of  Boeing  Document  D630T002,  "Boeing 
767  Dispatch  Deviation  Guide."  Revision  9, 
dated  May  1, 1991. 

(2)  Add  the  following  to  the  Limitations 
Seixion  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM).  This  may  be  accomplished  by 
placing  a  copy  of  this  AD  in  the  AFM. 

"Reduce  by  five  percent  the  available 
accelerate-stop  distance  resulting  firom  the 
Airplane  Flight  Manual  takeoff  p^ormance 
analysis  when  the  runway  is  wet  or 
contaminated.” 

(b)  Within  60  days  after  November  8, 1991 
(the  effective  date  of  AD  91-22-09, 
Amendment  39-8069),  modify  the  thrust 
reverser  system  in  accordance  with  Boeing 
Service  Bulletin  767-78-0051,  dated  October 
9, 1991.  Once  this  modification  is 
accomplished,  the  thrust  reverser  system 
shall  bie  re-activated  and  the  AFM  limitation 
required  by  paragraph  (a)(2)  of  this  AD  may 
be  removed. 


(c)  Accomplish  the  actions  specified  in 
paragraphs  (cKl)  and  (cK2)  of  this  AD  at  the 
times  specified  in  those  paragraphs. 

(1)  Prior  to  the  accumulation  of  3,000  flight 
hours  since  manufacture,  or  within  30  days 
after  November  24, 1992  (the  effective  date  of 
AD  92-24-03),  wldchever  occurs  later, 
perform  all  inspections,  tests,  adjustments, 
and  functional  checks  of  the  thrust  reverser 
control  and  indication  system  and  engine 
wiring  specified  In  Boeing  Service  Bulletin 
767-78-0046,  Revision  1.  dated  September 
17, 1992,  in  accordance  with  the  procedures 
described  in  that  service  bulletin. 

(1)  Repeat  those  actions  thereafter  at 
intervals  not  to  exceed  3,000  flight  hours. 

(ii)  Whenever  maintenance  action  is  taken 
that  could  disturb  any  portion  of  the  thrust 
reverser  control  system,  the  functional  test  or 
tests  relative  to  the  system  shall  be  performed 
in  accordance  with  the  Boeing  767 
Maintenance  Manual  After  this  testfs)  is 
accomplished,  the  repetitive  inspections, 
tests,  adjustments  and  functionaii  tests 
required  by  paragraph  (c)(l)(i)  of  this  AD 
shall  continue. 

Note  4:  The  Boeing  767  Maintenance 
Manual  should  include  Revision  78-646, 
Chapter  78,  dated  September  2, 1992. 

(2)  Prior  to  the  accumulation  of  1,500  flight 
hours  since  manufacture,  or  within  30  days 
after  November  24, 1992  (the  effective  date  of 
AD  92-24-03),  whichever  occurs  later, 
perform  a  check  of  the  grounding  wire  for  the 
thrust  reverser  directional  control  valve 
(DCV)  in  accordance  with  Section  III. 
paragraph  B.,  of  Boeing  .Service  Bulletin  767- 
78-0046,  Revision  1,  dated  September  17, 
1992.  Thereafter,  repeat  this  check  at  the 
times  specified  in  paragraph  (c)(2)(i)  and 
(c)(2Kii)ofthisAD. 

(i)  At  intervals  not  to  exceed  1,500  flight 
hours:  and 

(ii)  Whenever  maintenance  action  is  taken 
that  could  disturb  the  DCV  grounding  circuit. 

(d)  If  any  of  the  inspections,  tests, 
adjustments,  aad/at  fimctional  checks 
required  by  paragraph  (c)  of  this  AD  cannot 
be  performed  successfully  as  specified  in  the 
service  bulletin,  prior  to  further  flight, 
deactivate  the  a.s80ciated  thrust  reverser  in 
accordance  with  Section  78-31-1  of  Boeing 
Document  D630T002,  "Boeing  767  Dispatch 
Deviation  Guide."  Revision  9,  dated  May  1. 
1991.  The  thrust  reverser  shall  remain 
deactivated  until  all  inspections,  tests, 
adjustments,  and  functional  tests  required  by 
paragraph  (c)  of  this  AD  are  completed 
successfully. 

(e)  Within  3  years  after  the  effective  date 
of  this  AD.  install  an  additional  thrust 
reverser  system  locking  feature  (sync-lock)  in 
accordance  with  Boeing  Service  Bulletin 
767-78-0062,  Revision  2.  dated  June  3, 1993. 
Installation  of  this  additional  locking  feature 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (c)  of  this  AD. 

(f)  Within  1,000  hours  time-in-service  after 
accomplishing  the  modification  required  by 
paragraph  (e)  of  this  AD.  or  within  1,000 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  1 .000 
hours  time-in-service:  Perform  integrity  tests 
of  the  thrust  reverser  synchronous  shaft  locks 
to  detect  latent  failures  of  the  components 
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and  to  ensure  the  integrity  of  the  thrust 
leverser  system  in  accordance  with  Task  76- 
34-13-705-007-NOO,  Item  2.  “Thrust 
Reverser  Sync  Lock  Integrity  Test,"  pages  SOI 
and  S02,  dated  February  10, 1993,  and  pages 
503-505,  dated  August  10, 1993,  of  the 
Boeing  767  Maintenance  Manual.  Prior  to 
further  flight,  repair  any  discrepancy  found 
in  accordance  with  procedures  described  in 
the  Boeing  767  Maintenance  Manual. 

(g)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  apiMoved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  October 
1,1993. 

David  G.  Hmid, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-24621  Filed  10-6-93;  8:45  ami 
BILUNO  cooe  4t10-1S-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Parts  7. 10  and  148 

RIN  1515-AB14 

Duty-Free  Treatment  of  Articles 
Imported  From  U.S.  Insular 
Possessions 

agency:  U.S.  Customs  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 


SUMMARY:  This  document  corrects  a 
previously  published  proposed 
rulemaking  document  by  setting  forth 
certain  information  which  was 
inadvertently  omitted  from  that  earlier 
document.  Ibe  omitted  information 
concerned  the  estimated  information 
collection  burden  as  provided  for  under 
the  Paperwork  Reduction  Act  of  1980. 

DATES:  Comments  on  the  collection  of 
information  referred  to  in  this  document 
must  be  received  on  or  before  November 
8, 1993. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  July  27, 1993,  Customs  published 
a  document  in  the  Federal  Register  (58 
FR  40095)  setting  forth  propo^ 
amendments  to  the  Customs  Regulations 
regarding  duty-free  treatment  of  articles 
imported  from  insular  possessions  of 
the  United  States  other  than  Puerto 
Rico.  Included  under  the 
Supplementary  Information  portion  of 
that  document  was  a  heading  entitled 
“Paperwork  Reduction  Act”  which 
addressed  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  regarding  the 
collection  of  information  requirements 
contained  in  the  proposed  regulatory 
texts.  However,  the  specific  figures 
regardirrg  the  estimated  reporting  and/or 
recordkeeping  burden  mi  the  public 
were  inadvertently  omitted  from  the 
published  document  In  order  to  correct 
this  omissicHi,  the  entire  and  complete 
“Paperwork  Reduction  Act”  portion  of 
the  document  is  set  forth  below. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (ot  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  A  copy  should 
also  be  sent  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW.,  Washington,  DC  20229. 

The  collection  of  information  in  these 
proposed  regulations  is  in  §  7.3.  This 
information  conforms  to  requirements 
in  General  Note  3(a)(iv).  HTSUS,  and  is 
used  by  Customs  to  determine  whether 
goods  imported  frt>m  insular 
possessions  are  entitled  to  duty-free 
entry  under  that  General  Note.  The 
likely  respondents  are  business 
organizations  including  importers, 
exporters,  and  manufacturers. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  113  hours. 

The  estimated  average  annual  burden 
per  respondent/recordkeeper  is  11.3 
hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  10. 

Estimated  annual  frequency  of 
responses:  31. 


Dated:  September  30, 1993. 

Harvey  B.  Fox, 

Director,  Office  of  Regulations  and  Rulings. 
(FR  Doc.  93-24691  Filed  10-6-93;  8:45  am] 
BUJJNQ  COOE  4S20-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Parts  1301  and  1311 

Registration  of  Manufacturers  and 
Importers  of  Controlled  Substances 

AGENCY:  Drug  Enforcement 
Administration  (DEA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  DEA  proposes  to  amend  its 
regulations  to  eliminate  the  requirement 
of  an  administrative  hearing  relating  to 
objections  to  the  registration  of  certain 
manufacturers  and  importers  of 
controlled  substances.  The  current 
regulations  require  that  DEA  hold  a 
hearing  whenever  such  is  requested  by 
another  applicant  or  registrant.  The 
proposed  change  would  provide  for  a 
hearing  only  when  the  Administrator 
determines  that  a  hearing  is  necessary  to 
receive  factual  evidence  and/or  expert 
testimony  with  respect  to  issues  raised 
by  the  application  or  objections  thereto. 
DATES:  Written  comments  and 
objections  must  be  received  on  or  before 
November  22, 1993. 

ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Administrator,  Drug  Enforcement 
Administration.  Washington,  DC  2053/, 
Attention:  DEA  Federal  Register 
Representative/CCR. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
C.  Gallagher,  Associate  Chief  Counsel, 
Diversion  &  Regulatory  Section  ,  Office 
of  Chief  Coimsel,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
telephone  ( 202)  307-8010. 
SUPPLEMENTARY  INFORMATION:  Two 
sections  of  the  DEA  regulations, 
specifically  21  CFR  1301.43(a)  and 
1311.42(a),  relate  to  the  registration  of 
bulk  manufactiirers  and  importers  of 
Schedule  I  and  n  controlled  substances, 
respectively.  These  regulations  provide 
for  the  publication  of  notices  of 
application  and  require  that  the 
Administrator  hold  a  hearing  when 
requested  to  do  so  by  any  current  bulk 
manufacturer  of  the  substance(s)  to  be 
imported  or  manufactured,  or  by  any 
other  applicant  for  a  similar  registration. 
The  regulations  are  not  requir^  by  the 
Controlled  Substances  Act  (21  U.S.C. 
801,  et  seq.),  or  the  Controlled 
Substances  Import  and  Export  Act  (21 
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U.S.C  951,  et  aeq.).  Tlie  antecedents  of 
diese  notice,  comment  and  hearing 
provisions  are  found  in  21  U.S.C 
823(a)(1)  which  proves,  as  a  means  of 
controlling  diversitm,  for  “limiting  the 
hnpmtation  and  bulk  manufacture  of 
su^  controlled  substances  to  a  number 
of  establishments  which  can  produce  an 
adequate  and  uninterrupted  supply  of 
these  substances  under  adequately 
competitive  conditions  for  legitimate 
medical,  scientific,  research  and 
industrial  purposes.”  Pursuant  to  the 
subject  reflations,  manufacture  may 
object  to  me  registration  of  additional 
manufacturers  or  importers  as  adversely 
affecting  diversion  or  competition  in  a 
hi^ly  regulated  Miviitmment. 

These  regulations  have  been  in 
existence  for  more  than  two  decades.  In 
that  time,  no  Administraticm  has  every 
denied  registration  to  an  applicant  cm 
the  basis  of  increased  danger  of 
diversion  or  adverse  impact  upon 
domestic  competition.  To  the  contrary, 
the  Administrates  to  whom  these 
issues  have  been  presented  have  foimd 
that  registration  of  additional 
manufacturers  would  not  have  an 
adverse  impact  upon  this  agency’s 
efibrts  to  control  diversion  and  that 
such  registration  would  have  a  salutary 
effect  upon  competition  among  bulk 
manufacturers.  The  record  of  these 
proceedings  notwithstanding,  currently 
registered  manufacturers  use  the 
regulatory  hearing  requirement  to  deter 
others  from  applying  or  to  delay  entry 
of  competitors  into  &mr  marketplace. 

As  often  as  not,  a  company  whose  new 
application  is  opposed  by  a  current 
manufacture  retaliates  by  opposing  the 
annual  renewal  of  the  other’s 
registration.  This  abuse  of  the  regulatory 
hearing  requirement  adversely  affects 
competition  by  delaying  new 
registrations  and  results  in  the 
imnecessary  expenditure  of  the  DEA 
resources  needed  to  hear  and  review 
these  cases. 

Accordingly,  the  Directs  of  the  Office 
of  Diversion  ^ntrol  is  proposing  to 
delete  the  mandatory  hearing 
requirement  from  these  regulations.  The 
requirement  of  notice  and  the 
opportunity  to  comment  upon  and 
oppose  applications  will  be  retained, 
while  hearings  will  be  held  only  when 
the  Administrator  determines  that  such 
would  materially  assist  him  in  resolving 
issues  raised  by  those  persons  opposing 
issuance  of  a  remstration. 

The  Director  hereby  certifies  that  this 
proposed  rule  will  have  no  significant 
impact  upon  those  entities  whose 
interests  must  be  ccmsidered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C  601, 
et  seq.  The  registrants  and  applicants 
who  use,  or  are  affected  by,  the  hearing 


covraed  by  these  regulations  are 
typically  not  small  «itities. 

The  proposed  regulatimi  is  not  a 
major  rule  for  purposes  of  Executive 
Order  (E.O.)  12291  of  February  17. 1981. 
Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C)  of  E.0. 12291,  this  proposed 
rule  has  been  submitted  for  review  by 
the  Office  of  Management  and  Budget 
'This  acticm  has  bera  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.0. 12612,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

List  of  Subjects 
21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  traffic  control  and 
security  measures. 

21  CFR  Part  1311 

Administrative  practice  and 
procedure.  Drug  traffic  ctmtrol.  Exports 
and  imports. 

Therefore,  pursuant  to  the  authority 
vested  in  the  Attraney  General  by  21 
U.S.C  821  and  871(b),  as  delegated  to 
the  Administrator  of  the  Drug 
Enforcement  Administraticm  and 
redelegated  to  the  EHrector,  Office  of 
Diversion  Ccmtrol  by  28  0.100  and 

0.104,  the  Director,  Office  of  Diversion 
Control  hereby  proposes  that  parts  1301 
and  1311  of  title  21,  Ccxle  of  Fedcnal 
Regulations  be  amended  as  follows; 

PART  1301— {AMENDED] 

1.  'The  authority  dtaticm  for  part  1301 
continues  to  read  as  follows: 

Anthority:  21  U.S.C  821, 822, 823, 824, 
871(b),  875, 877. 

2.  Section  1301.43,  paragraph  (a),  is 
revised  to  reed  as  follows: 

§  1301.43  Application  for  bulk  manutectura 
of  Schedule  I  and  N  substancea. 

(a)  In  the  case  of  an  application  for 
registraticm  or  reregistration  to 
manufacture  in  bulk  a  basic  class  of 
controlled  substances  listed  in  Schedule 
I  or  n,  the  Administrator  shall,  upon  the 
filing  of  such  application,  publisn  in  the 
Federal  Register  a  notice  naming  the 
applicant  and  stating  that  such 
applicant  has  appli^  to  be  registered  as 
a  bulk  manufacturer  of  a  basic  class  of 
narcotic  or  nonnarcotic  controlled 
substance,  whicdi  class  shall  be 
identified.  A  copy  oi  said  notice  shall  be 
mailed  simultaneausly  to  eacdi  person 
registered  as  a  bulk  manufacturer  of  that 
bi^c  class  and  to  any  other  applicant 
therefcv.  Any  such  perscm  may,  within 
30  days  from  the  date  of  publication  of 


the  notice  in  the  Federal  Register,  file 
with  the  Administrator  written 
comments  cm  or  objections  to  the 
issuance  of  the  proposed  registration. 

The  Administrator  may,  in  his  sole 
discireticm,  hold  a  hearing  for  the 
purpose  of  receiving  factual  evidence 
regarding  any  one  or  more  of  the  issues 
raised  by  the  commentors  or  objectors. 

If  the  Administrator  decides  to  hold  a 
hearing,  he  shall  cause  a  notice  of 
hearing  to  be  published  in  the  Federal 
Register.  Any  interested  person  may 
particnpate  in  sucdi  hearing  by  filing  a 
notic:e  of  appearance  with  the  Hearing 
Clerk,  Offic»  of  Administrative  Law 
Judges,  in  acxordanc^e  with  proc:edures 
outlined  in  the  notice  of  hearing.  A 
hearing  pursuant  to  this  secrticm  may  be 
cx>nsolidated  with  a  hearing  held 
pursuant  to  §  1301.44  or  §  1301.45. 

•  *  *  •  * 

3.  Section  1301.54,  paragraph  (a),  is 
revised  to  read  as  follows: 

$1301.54  Rec|ueat  for  bearing  or 
appearance;  waiver. 

(a)  Any  person  entitled  to  a  hearing 
pvirsuant  to  §§  1301.42  through  1301.45 
and  desiring  a  hearing  shall,  within  30 
days  after  the  date  of  receipt  of  the  order 
to  show  cause,  file  with  the 
Administrator  a  written  request  for  a 
hearing  in  the  form  prescribed  in 
§  1316.47  of  this  chapter. 

*  #  •  »  * 

PART  1311— {AMENDED] 

1.  *1110  authority  citation  for  part  1311 
continues  to  read  as  follows: 

Authority:  21  U.S.C  952, 956, 957, 958, 
unless  otherwise  noted. 

2.  Section  1311.42,  paragraph  (a),  is 
revised  to  read  as  follows: 

$1311.42  AppHcatlan  for  Importatton  of 
Schedule  I  and  ■  substances. 

(a)  In  the  case  of  an  application  for 
registration  or  reregistraticm  to  import  a 
controlled  substance  listed  in  Schedule 
I  or  n,  undw  the  authority  of  section 
1002(a)(2)(B)  of  the  Act  (21  U.S.C 
952(a)(2)(B)),  the  Administrator  shall, 
upon  the  filing  of  such  application, 
publish  in  the  Federal  Renter  a  notice 
naming  the  applicant  and  stating  that 
such  applicant  has  applied  to  be 
register^  as  an  impOTter  of  a  Schedule 
I  or  n  controlled  suWance,  which 
substance  shall  be  identifiecL  A  copy  of 
said  notice  shall  be  mailed 
simultaneously  to  each  perscm 
registered  as  a  bulk  manufacture'  of  that 
ccmtrolled  substance  and  to  any  othe 
applicant  therefor.  Any  such  perscm  * 
may,  within  30  days  from  the  date  of 
publicaticm  in  the  Federal  Register,  file 
with  the  Administrator  written 
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comments  on  or  objections  to  the 
issuance  of  the  proposed  registration. 
The  Administrator  may,  in  his  sole 
discretion,  hold  a  hearing  for  the 
purpose  of  receiving  factual  evidence 
regarding  any  one  or  more  of  the  issues 
raised  by  the  commentors  or  objectors. 
If  the  Administrator  decides  to  hold  a 
hearing,  he  shall  cause  a  notice  of 
hearing  to  be  published  in  the  Federal 
Register.  Any  interested  person  may 
participate  in  such  hearing  by  filing  a 
notice  of  appearance  with  the  Hearing 
Clerk,  Office  of  Administrative  Law 
Judges,  in  accordance  with  procediues 
outlined  in  the  notice  of  hearing.  A 
hearing  pursuant  to  this  section  may  be 
consolidated  with  a  hearing  held 
pursuant  to  §§  1311.43  or  1311.44  of 
this  part. 

•  •  •  •  • 

Dated:  May  21, 1993. 

Gene  R.  HaisUp, 

Director,  Office  of  Diversion  Cktntrol,  Drug 
Enforcement  Administration. 

IFR  Doc  93-24666  Filed  10-6-93;  8:45  am] 
BHJLMQ  CODE  441IM>»-M 


FEDERAL  MARITIME  COMMISSION 

46CFR  Part  585 
[Docket  No.  93-^] 

Regulations  To  Adjust  or  Meet 
Conditions  Unfavorable  to  Shipping  in 
the  Foreign  Trade  of  the  United  States 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  amend  its  rules 
at  46  CFR  part  585,  “Regulations  To 
Adjust  or  Meet  Conditions  Unfavorable 
to  Shipping  in  the  Foreign  Trade  of  the 
United  States."  The  proposed  rule 
would  update  the  Commission’s 
existing  regulations  and  would  reflect 
amendments  to  section  19  of  the 
Merchant  Marine  Act,  1920,  which 
clarified  certain  Commission 
authorities,  granted  the  Commission 


certain  information-gathering  powers, 
and  extended  the  range  of  sanctions 
available  to  the  Commission  in 
proceedings  under  that  statute. 

DATES:  Comments  due  on  or  before 
November  8, 1993. 

ADDRESSES:  Send  comments  (original 
and  15  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.,  Washington,  DC  20573,  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW.,  Washington, 
DC  20573  (202)  523-5740. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  19  of  the  Merchant  Marine 
Act,  1920, 46  U.S.C.  app.  876  (“section 
19”),  authorizes  the  Federal  Maritime 
Commission  (“Commission”  or  “FMC”) 
to  take  regulatory  action  to  correct 
unfavoraMe  shipping  conditions  in  U.S. 
foreign  oceanbome  commerce. 
Specifically,  paragraph  (l)(b)  of  section 
19  directs  the  Commission 

*  *  *  [t]o  make  rules  and  regulations 
affecting  shipping  in  the  foreign  trade  not  in 
conflict  with  law  in  order  to  adjust  or  meet 
general  or  special  conditions  unfovorable  to 
shipping  in  the  foreign  trade,  whether  in  any 
particular  trade  or  upon  any  particular  route 
or  in  commerce  generally,  including 
intermodal  movements,  terminal  operations, 
cargo  solicitation,  forwarding  and  agency 
services,  non-vessel-operating  common 
carrier  operations  and  other  activities  and 
services  integral  to  transportation  systems, 
and  which  arise  out  of  or  result  from  foreign 
laws,  rules,  or  regulations  or  from 
competitive  methods  or  practices  employed 
by  owners,  operators,  agents  or  masters  of 
vessels  of  a  foreign  country. 

Id.  app.  876(l)(b). 

The  Commission’s  regulations 
governing  section  19  proceedings  are  set 
forth  at  46  CFR  Part  585 — ^Regulations 
To  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  Foreign 
Trade  of  the  United  States.  The 


regulations  describe,  among  other 
things,  who  may  file  petitions  for  relief 
under  section  19,  46  CFR  585.4,  how 
such  petitions  are  filed,  id.  585.5,  the 
prescribed  contents  of  petitions,  id. 

585.6,  how  petitions  may  be  amended  or 
dismissed,  id.  585.7,  and  the  types  of 
conditions  that  are  generally  presumed 
to  be  actionable  under  Section  19,  id. 
585.3.  These  regulations  were  last 
amended  or  otherwise  updated  in  1989 
to  reflect  the  addition  of  authority  to 
impose  specific  forms  of  sanctions  made 
applicable  by  section  1002  of  the 
Foreign  Shipping  Practices  Act  of  1988, 
46  U.S.C  app.  1710a  (“FSPA”). 

Since  then,  however.  Section  19  has 
been  amended  by  section  103  of  Public 
Law  101-595, 104  Stat.  2979  (“Section 
19  Amendments”),  to  clarify  and  - 
expand  the  powers  of  the  Commission 
to  address  unfavorable  shipping 
conditions,  particularly  those  which 
aflect  intermodal,  shoreside  and  other 
ocean  transportation  activities.  ’The 
other  principle  features  of  the  section  19 
Amendments  are:  clear  recognition  of 
the  right  of  any  person  to  request 
section  19  relief;  the  addition  of  certain 
information-gathering  authorities;  the 
availability  of  discovery  tools  in 
proceedings;  and  incorporation  of  the 
expanded  range  of  available  remedies 
first  made  applicable  by  the  FSPA. 

The  Commission  proposes  to  amend 
and  update  its  rules  in  order  to  reflect 
the  Section  19  Amendments.  The 
proposed  rule  substantially  incorporates 
and  continues  the  fourteen  sections 
contained  in  existing  Part  585.  However, 
some  editorial  and  conforming  changes 
have  been  made  in  the  current  rules.  In 
addition,  a  number  of  new  sections  are 
added  in  order  to  implement  new 
statutory  authorities,  and  the  rules  are 
restructured  to  make  for  a  more  logical 
presentation.  The  following  table 
provides  a  comparison  of  each  section 
of  the  proposed  rule  with  the 
corresponding  section  of  existing  part 
585. 


Proposed  nde  section 

Existing  rule  section 

§585.101  Purpose . . 

§585.102  Scope  . . . . 

§585.1  Purpose. 

§585.2  Scope. 

[None] 

[IMone] 

§585.8  Initial  action  to  nneet  apparent  conditions  unfavorable — Reso¬ 
lution  through  diplomatic  chanrtels. 

[None] 

§585.1 1  Production  of  information 

§585.12  Production  of  information — Failure  to  produce. 

§585.3  Findings— Conditiorts  unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States. 

§585.4  Petition  for  section  19  relief— General— Who  may  file. 

§585.5  Petitions — How  filed. 

§585.103  Definitions . 

§585.104  Confidentiaiity . 

§585.105  Consultation  . . . 

§585.201  Information  orders  .  . 

§585.202  Type  of  information  . 

§585.203  Failure  to  provide  information  . . . 

§585.301  Findings . 

§585.401  Who  may  file  . 

§585.402  Filing  of  petitions . 
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Proposed  rule  secfen 


§585.403  Contents  of  petitions . . . 

§585.404  AmerxJment  or  (ismissal  of  potions . . 

§585.501  Participation  of  interested  persorts  _ _ _ 

§585.502  Discovery . . . . 

§585.503  Subpoenas  _ _ _ _ _ _ 

§585.504  Witness  fees _ _ _ 

§585.505  Failure  to  supply  information _ _ _ 

§585.506  Enforcement  of  orders  . . . . . 

§  585.507  Postponement,  discontinuance  or  suspension  of  action  ... 

§585.508  Pubfication,  contents  and  effective  date  of  reguistfion _ 

§585.601  Actions  to  correct  unfavorable  conditions . . . 

§585.602  Penalty  _ _ _ _ _ 


Existing  rule  section 


§585.6  Petitions— Contents. 

§585.7  Petitions— Amendment  or  (fismissal  d 
§  585.10  Participation  of  interested  persons, 
ptone) 

[Non^ 

[Norre) 

[None] 

(None] 

§585.13  Postporrement,  discontinuance  or  suspension  of  actioa 
.§585.14  Content  and  effective  date  of  regulatioa 
§585.9  Actions  to  meet  concitions  unfavorable  to  shippirtg  in  the  for¬ 
eign  trade  of  the  United  States. 

INon^ 


The  following  section-by-section 
discussim  identifies  the  particular 
changes  in  the  existing  rules  as  well  as 
the  new  provisitms  of  pent  585. 

n.  Section-By-Section  Discussion 

The  proposed  rule  restructures  part 
585  into  six  subparts  in  order  to 
accommodate  the  new  sections  of  the 
rules  and  to  make  for  a  more  orderly 
and  logical  presentation  of  the  rules’ 
provisions.  General  provisions  that 
apply  to  the  entire  part  585  appear  in 
sunpart  A.  Sub];>art  B  implements 
information-gathering  authorities. 
Subpart  C  enumerates  those  conditions 
that  will  be  found  to  be  unfavorable  to 
shipping.  Subpart  D  contains  provisions 
governing  the  filing  of  section  19 
petitions.  Subpart  E  sets  forth  the 
provisions  that  govern  proceedings 
initiated  by'  the  Commission  under 
section  19.  Subpart  F  describes  the 
corrective  actions  that  may  be  taken  as 
well  as  penalties  that  may  be  imposed. 

Subpart  A — General  Provisions 

This  subpart  contains  provisions  that 
apply  generally  to  the  rules  throughout 
part  585.  It  has  new  sections  on 
definitions,  omfidentiality  and 
consultation. 

Section  585.101  Purpose 

This  section  incorporates  without 
change  the  statement  of  purpose  that 
appears  at  §  585.1  of  the  current 
regulations. 

Section  585.102  Scope 

This  section  incorporates  without 
change  the  statement  oi  scope  found  at 
§  585.2  of  the  current  regulations. 

Section  585.103  Definitions 

This  section  is  new.  It  includes  new 
definitiems  of  terms  used  in  the  statute 
and  these  rules. 

Section  585.103(a)  Act 

The  term  **Act'*  refers  to  the  Merchant 
Marine  Act,  1920,  as  amended  by  Public 
Law  101-595. 


Section  585.103(b)  Person 

This  definition  is  based  in  part  on 
section  19(5)  of  the  Act,  whidi  indicates 
that  any  person  may  file  a  petition  for 
relief  and  provides  examples  of  entities 
included  within  the  meaning  of 
‘'person.”  It  also  derives  in  part  from 
current  §  585.4  which  desoibes  those 
“persons"  who  may  file  a  petition  for 
relief.  The  definition  is  intended  to  be 
expansive  and  the  enumeration  of 
particular  persons  is  not  intended  to 
limit  the  definition. 

Sectiem  585.103(c)  Voyage 

This  definition  is  identical  to  the 
definition  of  voyage  that  appears  at  46 
CFR  588.2(g)  govoning  actions  under 
the  FSPA.  The  definition  would  provide 
a  basis  for  calculating  the  per-voyage  fee 
provided  for  by  the  F^A  and  the 
Section  19  Amendments. 

Section  585.104  Confidentiality 

This  section  is  new.  It  is  based  upon 
section  19(8)  of  the  Act  and  follows  the 
language  of  the  statute.  Its  placement  in 
Subpart  A,  General  Provisions,  reflects 
the  fact  that  the  Act  makes  it  applicable 
to  information  provided  "under  the 
terms  of  this  section”  (i.e.,  section  19). 

It  would  thus  apply  to  both  rulemaking 
proceedings  and  information-gathering 
activities. 

Section  585.105  Consultation 

This  section  inemporates  both  the 
provisiems  of  existing  §  585.8  and  new 
authority. 

Section  585.105(a)  Consuhation  With 
Other  Agencies 

This  section  is  new.  It  is  based  upon 
section  19(12)  of  the  Act  and  follows  the 
language  of  the  statute.  Its  placement  in 
Subpart  A,  General  Provisions,  reflects 
the  fact  that  section  19(12)  is  applicable 
to  any  action  taken  under  section  19, 
whether  rulemaking  or  information- 
gathering. 


Section  585.105(b)  Request  for 
Resolution  Throu^  Diplomatic 
Channels 

This  section  substantially 
incorporates  the  language  of  current 
§  585.8  regarding  requests  to  the 
Secretary  of  State  for  diplomatic 
assistance.  A  stylistic  improvement  has 
been  made  in  t^  first  sentence, 
substituting  the  words  “that  the 
Secretary"  for  the  words  “he  or  she” 
and  in  tito  second  sentence  substituting 
the  word  “such”  for  the  words  “his  or 
her.” 

Subpart  B — Production  of  Information 

This  subpart  implements  section  19(6) 
of  the  Act,  which  grants  the 
Commission  authority  to  gather 
information  in  order  to  further  the 
purposes  of  section  19(l)(b).  This 
authority  is  distinct  from  the  subpoena 
and  discovery  authorities  granted  under 
sectiem  19(7)  in  connection  with 
rulemaking  proceedings. 

Section  585.201  Information  Orders 

This  sectiem  is  new.  It  is  based  upon 
the  authority  and  utilizes  the  language 
of  sections  19(6)(a),  (b)  and  (c)  of  the 
Act. 

Section  585.202  Type  of  Information 

This  section  serves  the  purpose  of 
illustrating  the  type  of  infmmation  that 
may  be  required.  However,  it  does  not 
limit  in  any  way  the  kind  of  information 
that  may  be  reqiiired  by  a  Commissi(m 
information  order. 

Paragraph  (a)  of  this  section 
incorporates  the  description  appearing 
at  §  585.11  of  the  current  regiuations  of 
the  type  of  information  that  may  he 
requii^  from  owners,  operators  or 
charterers  of  vessels.  A  refmence  to 
passengers  has  been  added  to  reflect 
section  19’s  coverage  of  ocean 
transportation  of  passengers  as  well  as 
cargo.  See  Petition  for  Investigation  of, 
and  for  Section  19  Relief  from,  Italian 
Subsidies  for  Carnival  Cruise  Lines 

Passenger  Vessels, _ ^F.M.C _ ,  26 

S.R.R.  990, 1001  n.l8  (1993);  American 
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Association  of  Cruise  Passengers,  Inc.  v. 
Carnival  Cruise  Lines,  Inc.,  911  F.2d  786 
(D.C  Or.  1990). 

Paragraphs  (b)  and  (c)  are  new.  They 
descrite  the  type  of  information  that 
may  be  required  from  other  persons, 
including  shippers,  shippers’ 
associations,  non-vessel-operating 
common  carriers,  ocean  height 
forwarders  and  marine  terminal 
operators. 

Section  585.203  Failure  to  Provide 
Information 

This  section  establishes  sanctions  for 
failure  to  provide  required  information. 
Paragraph  (a)  is  new  and  provides  for  a 
dvil  penalty  of  up  to  $5,000  per  day  for 
failure  to  provide  information.  It  is 
based  upon  and  utilizes  the  statutory 
language  of  section  19(6)(d)  of  the  Act. 

Paragraph  (b)  provides  for  the  making 
of  adverse  findings  where  there  has 
been  a  failiue  to  provide  information.  It 
incorporates,  with  one  change,  the 
provision  that  appears  at  §  585.12  of  the 
current  regulations.  The  change  clarifies 
that  the  Commission  will  make 
inferences  based  on  failure  to  provide 
information,  rather  than  deem  such  a 
failure  an  “admission"  (which  implies 
fault)  that  conditions  unfavorable  to 
shipping  exist. 

Subpart  C — Conditions  Unfavorable  to 
Shipping 

This  subpart  contains  provisions 
specifying  those  conditions  that  may  be 
found  imfavorable  to  shipping.  As 
discussed  below,  paragraph  (e)  dealing 
with  intermodal  operations  is  new. 

Section  585.301  Findings 

This  section  incorporates  without 
change  the  statement  of  those 
conditions  which  may  be  found  to  be 
imfavorable  to  shipping  that  appears  at 
§  585.3  of  the  current  regulations.  In 
addition,  this  section  adds  a  new 
paragraph  (d)  (§  585.301(d)),  which 
states  that  restrictions  or  burdens  upon 
intermodal  operations  and  other 
activities  integral  to  ocean 
transportation  may  be  found  to  be  a 
condition  unfavorable  to  shipping.  The 
language  of  new  paragraph  (d)  derives 
from  the  changes  made  in  section 
19(l)(b)  by  the  Section  19  Amendments. 
The  Section  19  Amendments  added  a 
reference  to  “*  *  *  intermodal 
movements,  terminal  operations,  cargo 
solicitation,  forwarding  and  agency 
services,  non-vessel-operating  common 
carrier  operations,  and  other  activities 
and  services  integral  to  transportation 
systems  *  *  *”46  U.S.C  app. 

876(l)(b). 

It  is  thus  clear  that  Congress  intended 
to  make  section  19  applicable  to 
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activities  that  are  integral  to  ocean 
shipping  and  that  practices  or  policies 
that  hinder  those  activities  can 
constitute  an  unfavorable  condition. 

This  is  further  clarified  by  the 
legislative  history  of  the  Section  19 
Amendments.  For  example,  the 
Committee  Report  states  that 

*  *  *  the  bill  amends  current  law  to 
clarify  that  the  Federal  Maritime 
Commission’s  rulem^ng  and  investigatory 
powers  extend  to  interm^al  movements, 
terminal  operations,  and  other  activities 
integral  to  shipping. 

H.R.  Rep.  No.  501, 100th  Cong.,  2d  Sess. 

6  (1988). 

Similarly,  the  Report  of  the  Senate 
Commerce  Committee  states  that  a 
purpose  of  the  legislation  was  to  clarify 
the  Commission’s  authority  to  address 
intermodal  and  other  shipping-related 
activities.  The  Report  states: 

The  bill,  as  reported,  specifically  includes 
intermodal  movements  and  certain  land- 
based  activities  within  the  scope  of  section 
19  of  the  Merchant  Marine  Act,  1920  *  *  * 

S.  Rep.  No.  420, 101st  Cong.,  2d  Sess. 

2  (1990);  id.  at  7.  See  also  H.R.  Rep.  No. 
440, 101st  Cong.,  2d  Sess.  4,  8  (1990). 
Paragraph  (d)  would  thus  codify  the 
Congressional  determination  (reflected 
in  both  the  language  and  legislative 
history  of  the  Section  19  Amendments) 
that  practices  which  adversely  afiect 
intermodal  transportation  may  be  foimd 
to  be  a  condition  unfavorable  to 
shipping. 

This  codification  in  paragraph  (e)  is 
also  supported  by  Commission 
precedents  holding  that  practices  and 
policies  which  adversely  affect 
intermodal  operations  may  amount  to 
an  imfavorable  shipping  condition.  See, 
e.g..  Inquiry  into  Laws,  Regulations  and 
Policies  of  Korea  Affecting  Shipping  in 

the  United  States/Korean  Trade, _ 

F.M.C. _ ,  24  S.R.R.  112  (1987),  24 

S.R.R.  895  (1988);  Actions  to  Adjust  Or 
Meet  Conditions  Unfavorable  to 
Shipping  in  the  United  States/Taiwan 

Trade. _ ^F.M.C _ ,  24  S.R.R.  866 

(1988). 

Subpart  D— Petitions  for  Relief 

This  subpart  sets  forth  provisions  that 
apply  to  petitions  filed  pursuant  to 
section  19.  For  the  most  part,  it  carries 
forward  existing  sections  with  only  a 
few  technical  changes. 

Section  585.401  Who  May  File 

This  section  is  based  upon  §  585.4  of 
the  current  regulations,  l^e  only  change 
to  the  existing  section  is  the  deletion  of 
the  elaboration  of  the  term  “person.” 
Such  elaboration  is  unnecessary  in  light 
of  the  definition  of  person  at  proposed 
§  585.103(b).  As  indicated  in  the 


discussion  of  the  definition  of  person, 
the  Act  expressly  recognizes  certain 
entities  who  are  among  those  likely  to 
request  action  under  section  19. 

However,  as  noted  above,  the 
enumeration  of  certain  entities  is  not 
exhaustive  of  the  term. 

Section  585.402  Filing  of  Petitions 

This  section  incorporates  without 
change  the  statement  regarding  filing  of 
petitions  which  appears  at  §  585.5  of  the 
current  regulations. 

Section  585.403  Contents  of  Petitions 

This  section  incorporates  the 
statement  regarding  the  contents  of 
petitions  which  appears  at  §  585.6  of  the 
current  regulations,  with  changes  that 
reflect  the  scope  of  section  19 
protections  recognized  in  the  Section  19 
Amendments,  including  land-based 
maritime  functions. 

Section  585.404  Amendment  or 
Dismissal  of  Petitions 

This  section  incorporates  the 
requirements  regarding  amendment  or 
dismissal  of  petitions  which  appear  at 
§  585.7  of  the  current  regulations,  but 
has  been  amended  to  reflect  the 
Commission’s  flexibility  to  deal  with 
petitions  that  may  not  hilly  meet  the 
requirements  of  proposed  §  585.403. 
Thus,  the  rule  states  that  the 
Commission  “may”  rather  than  “will” 
dismiss  a  petition  for  failure  to  timely 
cure  any  deficiency.  This  provision 
comports  with  past  Commission 
practice.  It  is,  however,  also  to  be  noted 
that  (>etitions  that  fail  to  set  forth  the 
information  called  for  in  §  585.403  may 
not  provide  a  sufficient  basis  for 
Commission  action,  either  to  make 
findings  that  conditions  unfavorable  to 
shipping  exist  or  to  fashion  appropriate 
sanctions  to  meet  or  adjust  such 
conditions. 

Subpart  E— Proceedings 

This  subpart  contains  provisions  that 
relate  to  the  commencement, 
prosecution  and  conclusion  of 
proceedings  under  section  19.  It 
implements  significant  provisions  of  the 
section  19  Amendments  which  allow  for 
discovery  and  enfo^ment  of  discovery. 
It  also  incorporates  sections  of  the 
existing  regulations. 

Section  585.501  Participation  of 
Interested  Persons 

This  section  incorporates  without 
change  the  provision  for  participation  of 
interested  per^ns  that  appears  at 
§  585.10  of  the  current  regulations. 
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Section  585.502  Discovery 

This  section  is  new.  It  is  based  upon 
the  authority  and  utilizes  the  statutory 
language  of  section  19(7)(a)  of  the  Act. 

Section  585.503  Subpoenas 

This  section  is  new.  It  is  based  upon 
the  authority  and  utilizes  the  statutory 
language  of  section  19(7)(b)  of  the  Act. 

Section  585.504  Witness  Fees 

This  section  is  new.  It  is  based  upon 
the  authority  and  utilizes  the  statutory 
language  of  section  19(7)(c)  of  the  Act. 

Section  585.505  Failure  to  Supply 
Information 

This  section  is  new.  It  is  based  upon 
the  authority  and  utili2»s  the  statutory 
language  of  section  19(7)(d)  of  the  Act. 

It  should  be  noted  that  the  penalties 
specified  are  for  failure  to  provide 
information  in  section  19  rulemaking 
proceedings.  Separate  statutory 
penalties  are  established  in  section 
19(6)(d)  of  the  Act  for  failure  to  provide 
information  required  to  be  produced  in 
response  to  information-ga^ering 
orders  issued  under  section  19(6). 

Section  585.506  Enforcement  of 
Orders 

This  section  is  new.  It  provides  for 
enforcement  of  Commission  information 
orders  in  federal  district  court.  It  is 
based  upon  the  authority  and  utilizes 
the  statutory  language  of  section  19(7)(e) 
of  the  Act. 

Section  585.507  Postponement, 
Discontinuance,  or  Suspension  of 
Action 

This  section  incorporates  the 
provisions  for  postponement, 
discontinuance,  or  suspension  of  action 
which  appear  at  §  585.13  of  the  current 
regulations.  A  technical  change  is  made 
in  the  second  sentence  to  continue  the 
parallelism  of  the  first  sentence  by 
adding  the  words  “or  suspend.” 

Section  585.508  Publication,  Contents 
and  Effective  Date  of  Regulation 

This  section  incorporates  without 
change  the  provisions  for  publication, 
contents  and  efiective  date  which 
appear  at  §  585.14  of  the  current 
regulations. 

Subpart  F— Corrective  Actions 

This  subpart  specifies  the  actions  that 
may  be  taken  to  correct  unfavorable 
shipping  conditions,  and  implements 
new  statutory  authorities. 

Section  585.601  Actions  To  Correct 
Unfavorable  Conditions 

This  section  is  substantially  the  same 
as  §  585.9  of  the  current  regulations. 


which  has  now  been  essentially  codified 
by  sections  19(9)  and  19(10)  of  the  Act. 
Paragraphs  (b),  (c),  (d)  and  (e)  make 
certain  changes  to  the  existing 
regulation  to  more  closely  reflect  the 
language  of  the  statute  and  to  make 
other  minor  restructuring  and  editorial 
changes. 

In  addition,  paragraph  (d)  is  revised  to 
reflect  the  Commission’s  action  in 
Docket  No.  92-33,  Marine  Terminal 
Facilities  Agreements — ^Exemption, 
exempting  certain  marine  terminal 
facilities  agreements  from  filing  under 
section  5  of  the  Shipping  Act  of  1984, 

46  U.S.C  app.  1704.  In  exempting  such 
agreements  ^m  the  1984  Act’s  filing 
requirements,  the  Commission  acted 
merely  to  alleviate  the  administrative 
burden  such  filings  entailed  for  both  the 
marine  terminal  industry  and  the 
agency.  However,  as  the  Commission 
noted  in  the  explanatory  text 
accompanying  the  final  rule,  the 
exemption  carried  with  it  “no 
diminution  of  the  Commission’s  present 
degree  of  regulatory  oversight  *  *  * 
[Tlhe  exemption  applies  only  to  filing 
and  notice  requirements,  and  does  not 
relieve  the  pa^es  to  marine  terminal 
facilities  agreements  fiom  other 
requirements  of  the  1916  and  1984 
Acts.”  58  FR  5627,  5630  Qan.  22, 1993). 

It  is  equally  true  that  the  filing 
exemption  does  not  affect  the 
applicability  of  substantive  provisions 
of  other  statutes,  including  sanctions 
authorized  by  section  19(c)  of  the  1920 
Act. 

A  new  paragraph  (g)  is  added  to 
reflect  the  authority  added  by  section 
19(10)(a)  of  the  Act,  requiring  the 
collectors  of  customs,  upon  request  by 
the  Commission,  to  collect  any  per- 
voyage  fees  imposed  by  the  Commission 
under  section  19(9Kd).  The  remaining 
paragraphs  are  renumbered  accordingly. 

Section  585.602  Penahy 

This  section  is  new.  It  is  based  upon 
and  follows  the  language  of  section 
19(11)  of  the  Act. 

m.  Proposed  Rule 
,  The  proposed  rule  is  intended  to 
establish  a  clearer  fiamework  for 
proceedings  and  actions  tmder  section 
19  and  to  update  the  section  19  Rules 
to  reflect  the  statutory  authorities  and 
language  contained  in  Public  Law  101- 
595.  Interested  persons  are  invited  to 
submit  written  comments  to  the 
Secretary,  Federal  Maritime 
Commission,  on  this  proposed  rule. 

The  Chairman  of  the  Federal  Maritime 
Commission  has  determined  that  the 
proposed  rule,  if  adopted,  is  not  a 
“major  rule”  as  defined  in  Executive 
Order  '*2291  dated  February  17, 1981, 


because  it  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovations,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Chairman  of  the  Federal  Maritime 
Commission  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  46  CFR  Part  585 
Administrative  practice  and 
procedure.  Maritime  carriers. 

Therefore,  pursuant  to  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  section  1002  of  the  Foreign 
Shipping  Practices  Act  of  1988  (46 
U.S.C.  app.  10002),  and  section  19  of  the 
Merchant  Marine  Act,  1920  (46  U.S.C. 
app.  876),  the  Federal  Maritime 
Commission  hereby  proposes  to  revise 
part  585  of  title  46,  Code  of  Federal 
Regulations,  to  read  as  follows: 

Part  585— Regulations  To  Adjust  or 
Meet  Conditions  Unfavorable  to 
Shipping  in  the  Foreign  Trade  of  the 
United  States 

Subpart  A— General  Provisions 

Sec. 

585.101  Purpose. 

585.102  Scope. 

585.103  Definitions. 

585.104  Confidentiality. 

585.105  Consultation. 

Subpart  B — Production  of  Information 

585.201  Information  orders. 

585.202  Type  of  information. 

505.203  Failure  to  provide  information. 

Subpart  C— Conditions  Unfavorable  To 
Shipping 

585.301  Findings. 

Subpart  0 — Petitions  For  Section  19  Reiief 

585.401  Who  may  file? 

585.402  Piling  of  petitions. 

585.403  Contents  of  petitions. 

585.404  Amendment  or  dismissal  of 
petitions. 

Subpart  E— Proceeding 

585.501  Participation  of  interested  persons. 

585.502  Discovery. 

585.503  Subpoenas. 

585.504  Witness  fees. 

585.505  Failure  to  supply  information. 

585.506  Enforcement  of  orders. 
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585.507  Postponement,  discontinuance  or 
suspension  of  action. 

585.506  Publication,  contents  and  effective 
date  of  regulation. 

Subpart  F— Corrective  Actions 

585.601  Actions  to  correct  unfavorable 
conditions. 

565.602  Penalty. 

Authority:  5  U.S.C  553;  sec.  19{l)(b),  (5), 

(6),  (7),  (8),  (9),  (10),  (11)  and  (12)  of  the 
Merchant  Marine  Act,  1920, 46  IJ.S.C  app. 
876(l)(b),  (5),  (6),  (7),  (8),  (9),  (10),  (11)  and 
(12);  Reorganization  Plan  No.  7  of  1961, 75 
Stat  840;  and  sec.  10002  of  the  Foreign 
Shipping  Practices  Act  of  1988,  46  U.S.Q 
app.  1710a. 

Subpart  A — General  Provisions 

§585.101  Purpose. 

It  is  the  purpose  of  the  regulations  of 
this  part  to  declare  certain  conditions 
resulting  from  governmental  actions  by 
foreign  nations  or  from  the  competitive 
methods  or  practices  of  owners, 
operators,  agents,  or  masters  of  vessels 
of  a  foreign  country  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  and  to  establish 
procedures  by  which  persons  who  are  or 
can  reasonably  expect  to  be  adversely 
affected  by  such  conditions  may 
petition  the  Federal  Maritime 
Commission  for  the  issuance  of 
regulations  under  the  authority  of 
section  19  of  the  Merchant  Marine  Act 
of  1920.  It  is  the  further  purpose  of  the 
regulations  of  this  part  to  afford  notice 
of  the  general  circumstances  imder 
which  the  authority  granted  to  the 
Commission  imder  section  19  may  be 
invoked  and  the  nature  of  the  regulatory 
actions  contemplated. 

§585.102  Scope. 

Regulatory  actions  may  be  taken  when 
the  Commission  finds,  on  its  own 
motion  or  upon  petition,  that  a  foreign 
government  has  promulgated  and 
enforced  or  intends  to  enforce  laws, 
decrees,  regulations  or  the  like,  or  has 
engaged  in  or  intends  to  engage  in 
practices  which  presently  have  or 
prospectively  could  create  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  or  when 
owners,  operators,  agents  or  masters  of 
foreign  vessels  engage  in  or  intend  to 
engage  in,  competitive  methods  or 
practices  which  have  created  or  could 
create  such  conditions. 

§585.103  Definitions. 

When  used  in  this  part: 

(a)  Act  means  the  Merchant  Marine 
Act,  1920,  as  amended  by  Public  Law 
101-595. 

(b)  Person  means  individuals, 
corporations,  partnerships  and 
associations  existing  under  or 


authorized  by  the  laws  of  the  United 
States  or  of  a  foreign  country,  and 
includes  any  common  carrier,  tramp 
operator,  bulk  operator,  shipper, 
shippers’  association,  importer, 
exporter,  consignee,  ocean  freight 
forwarder,  marine  terminal  operator,  or 
any  component  of  the  Government  of 
the  United  States. 

(c)  Voyage  means  an  inbound  or 
outbound  movement  between  a  foreign 
country  and  the  United  States  by  a 
vessel  engaged  in  the  United  States 
oceanbome  trade.  Each  inbound  or 
outbound  movement  constitutes  a 
separate  voyage. 

§585.104  Confidenttality. 

Notwithstanding  any  other  law,  the 
(Commission  may  refuse  to  disclose  to 
the  public  a  response  or  other 
information  provided  under  the  terms  of 
this  part. 

§585.105  O>nsuitation. 

(a)  Consultation  with  other  agencies. 
The  Lkimmission  may  consult  with,  seek 
the  cooperation  of.  or  make 
recommendations  to  other  appropriate 
agencies  prior  to  taking  any  action 
under  this  part. 

(b)  Request  for  resolution  through 
diplomatic  channels.  Upon  the  filing  of 
a  petition,  or  on  its  own  motion  when 
there  are  indications  that  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States  may  exist,  the 
Commission  may  notify  the  Secretary  of 
State  that  such  conditions  apparently 
exist,  and  may  request  that  ^e  Secretary 
seek  resolution  of  the  matter  through 
diplomatic  channels.  If  request  is  made, 
the  Ckimmission  will  give  every 
assistance  in  such  efiorts,  and  the 
Commission  may  request  the  Secretary 
to  report  the  results  of  such  efiorts  at  a 
specified  time. 

Subpart  B — Production  of  Information 
§  585.201  Information  orders. 

In  furtherance  of  the  purposes  of  this 
part — 

(a)  The  dkimmission  may,  by  order,  . 
require  any  person  (including  any 
common  carrier,  tramp  operator,  bulk 
operator,  shipper,  shippers’  association, 
ocean  height  forwarder,  or  marine 
terminal  opierator,  or  an  officer,  receiver, 
trustee,  licensee,  agent,  or  employee 
thereof)  to  file  with  the  Ckimmission  a 
report,  answers  to  questions, 
documentary  material,  or  other 
information  which  the  Commission 
considers  necessary  or  appropriate; 

(b)  The  Ckimmission  may  require  a 
report  or  answers  to  questions  to  be 
made  under  oath; 


(c)  The  (Commission  may  prescribe  the 
form  amd  the  time  for  response  to  a 
report  or  answers  to  questions. 

§  585J202  Type  of  information. 

In  order  to  aid  in  the  determination  of 
whether  conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  exist,  or  in  order  to  aid  in 
the  formulation  of  appropriate 
regulations  subsequent  to  a  finding  that 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States 
exist,  the  (Commission  may,  when  it 
deems  necessary  or  appropriate,  and 
without  further  proceedings,  order  any: 

(a)  Owner,  operator,  or  charterer  in 
the  affected  trade  to  furnish  any  or  all 
of  the  following  information: 

(1)  Statistics  for  a  representative 
period  showing  passengers  or  cargo 
carried  to  and  from  the  United  States  in 
the  affected  trade  on  vessels  owned, 
operated  or  chartered  by  it,  by  type, 
source,  value,  and  direction; 

(2)  Information  for  a  representative 
period  on  the  activities  of  vessels 
owned,  operated,  or  chartered,  which 
shall  include  sailings  to  and  from 
United  States  ports,  costs  incurred, 
taxes  or  other  charges  paid  to 
authorities,  and  subsidies  or  other 
payments  received  fiom  foreign 
authorities; 

(3)  Information  for  a  spiecified  future 
period  on  the  prospective  activities  of 
vessels  which  it  ovms,  operates  or 
charters  or  plans  to  own,  operate  or 
charter,  to  and  from  United  States  ports, 
which  shall  include  projected  sailings, 
anticipated  costs,  taxes  or  other  charges 
to  be  paid  to  authorities,  and  expect^ 
subsidies  or  other  payments  to  be 
received  fiom  foreign  authorities;  and 

(4)  Such  other  information  that  the 
Commission  considers  relevant  to 
discovering  or  determining  the 
existence  of  general  or  spiecial 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States. 

(b)  Shipper,  shippers’  association, 
ocean  fioight  forwarder,  or  non-vessel- 
operating  common  carrier  in  the 
affected  trade  to  furnish  any  or  all  of  the 
following  information: 

(1)  Information  for  a  representative 
period  showing  shipments  made,  type 
of  cargo,  commodity,  carrier  and  vessel 
on  which  shipment  was  made, 
including  furnishing  copies  of  bills  of 
lading  and  other  shipping  documents; 

(2)  Information  relating  to  the 
application  for,  grant  of,  or  securing  of 
waivers  or  other  exemption  from 
requirements  imposed  by  .foreign 
governments  that  cargo  move  on 
national-flag,  conference,  or  non¬ 
conference  vessels: 
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(3)  Amount  of  brokerage,  freight 
forwarder  compensation  or  other 
charges  collected  or  paid  in  connection 
with  shipments  in  the  afrected  trade; 
and 

(4)  Such  other  information  that  the 
Commission  considers  relevant  to 
discovering  or  determining  the 
existence  of  general  or  special 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States. 

(c)  Any  marine  terminal  operator  to 
furnish  any  or  all  of  the  following 
information: 

(1)  Marine  terminal  facilities 
agreements,  whether  or  not  on  file  with 
the  Commission,  into  which  it  has 
entered  with  any  ocean  carrier  in  the 
afiected  trade; 

(2)  Information  for  a  representative 
period  showing  the  difierence  between 
the  rates  agreed  to  for  use  of  its  facilities 
by  any  ocean  carrier  serving  the  affected 
trade  pursuant  to  an  agreement 
authorizing  preferential  treatment  or 
lease  terms  and  those  rates  which  would 
otherwise  have  applied  to  such  services 
or  leases. 

§  585.203  Failure  to  provide  information. 

(a)  A  person  who  fails  to  file  a  report, 
answer,  documentary  material,  or  other 
information  required  under  this  subpart 
shall  be  liable  to  the  United  States 
Government  for  a  dvil  penalty  of  not 
more  than  $5,000  for  each  day  that  the 
information  is  not  provided. 

(b)  The  Commission  may,  when  there 
is  a  failiire  to  produce  any  information 
ordered  produced  under  §  585.201, 
make  appropriate  findings  of  fact  and 
inferences,  including  the  inference  that 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States  do 
exist. 

Subpart  C — Conditions  Unfavorabie  to 
Shipping 

§585.301  Findings. 

For  the  purposes  of  this  part, 
conditions  created  by  foreign 
governmental  action  or  competitive 
methods  of  owners,  operators,  agents  or 
masters  of  foreign  vessels  are  found 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  if  such 
conditions: 

(a)  Impose  upon  vessels  in  the  foreign 
trade  of  the  United  States  fees,  charges, 
requirements,  or  restrictions  different 
from  those  imposed  on  other  vessels 
competing  in  the  trade,  or  preclude 
vessels  in  the  foreign  trade  of  the  United 
States  firom  competing  in  the  trade  on 
the  same  basis  as  any  other  vessel; 

(b)  Reserve  substantial  cargoes  to  the 
national  flag  or  other  vessels  and  fail  to 
provide,  on  reasonable  terms,  for 


effective  and  equal  access  to  such  cargo 
by  vessels  in  the  foreign  trade  of  the 
United  States; 

(c)  Are  discriminatory  or  unfair  as 
between  carriers,  shippers,  exporters, 
importers,  or  ports  or  between  exporters 
from  the  United  States  and  their  foreign 
competitors  and  which  cannot  be 
justified  imder  generally  accepted 
international  agreements  or  practices 
and  which  operate  to  the  detriment  of 
the  foreign  commerce  or  the  public 
interest  of  the  United  States; 

(d)  Restrict  or  burden  carriers’ 
intermodal  movements  or  shore-based 
maritime  activities,  including  terminal 
operations  and  cargo  solicitation; 
forwarding  and  agency  services;  non¬ 
vessel-operating  common  carrier 
operations;  or  other  activities  and 
services  integral  to  transportation 
systems;  or 

(e)  Are  otherwise  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States. 

Subpart  D — Petitions  for  Section  19 
Relief 

§  585.401  Who  may  file? 

Any  person  who  has  been  harmed  by, 
or  who  can  reasonably  expect  harm 
from,  existing  or  impending  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  may  file  a 
petition  for  relief  under  the  provisions 
of  this  part. 

§  585.402  Filing  of  petitions. 

All  requests  for  relief  from  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  shall  be  by  written  petition.  An 
original  and  fifteen  copies  of  a  petition 
for  relief  under  the  provisions  of  this 
part  shall  be  filed  with  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

§  585.403  Contents  of  petitions. 

Petitions  for  relief  from  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States  shall  set  forth 
the  following: 

(a)  A  concise  description  and  citation 
of  the  foreign  law,  rule,  regulation, 
practice  or  competitive  method 
complained  of; 

(b)  A  certified  copy  of  any  law,  rule, 
regulation  or  other  document  involved 
and,  if  not  in  English,  a  certified  English 
translation  thereof; 

(c)  Any  other  evidence  of  the 
existence  of  such  practice  or 
competitive  method; 

(d)  A  clear  description,  in  detail,  of 
the  harm  already  caused  or  which  may 
reasonably  be  expected  to  be  caused 
petitioner,  including: 

(1)  Statistics  for  the  representative 
period  showing  the  type  and  amount  of 


revenue  loss  or  operating  cost  increase 
suffered  or  projected,  such  as  a  present 
or  prospective  cargo  loss  if  harm  is 
alleged  on  that  basis.  Such  statistics 
shall  include  figures  which  permit 
comparison  or  computation  of  the 
proportional  effect  of  the  harm  alleged. 
For  example,  when  the  harm  alleged  is 
loss  of  cargo,  supporting  evidence  shall 
include  the  total  cargo  carried  or 
projected  in  the  trade  for  the  period; 

(2)  Statistics  or  other  evidence  for  the 
representative  period  showing  increased 
costs,  inferior  services  or  other  harm  to 
cargo  or  other  non-vessel  interest  if 
injury  is  claimed  on  that  basis;  and 

(3)  A  statement  as  to  wby  the  period 
is  representative. 

(e)  A  recommended  regulation,  the 
promulgation  of  which  will,  in  the  view 
of  the  petitioner,  adjust  or  meet  the 
alleged  conditions  vmfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States. 

§  585.404  Amendment  or  dismissal  of 
petitions. 

Upon  the  failure  of  a  petitioner  to 
comply  with  the  provisions  of  this  part, 
the  petitioner  will  be  notified  by  the 
Secretary  and  afforded  reasonable 
opportunity  to  amend  its  petition. 
Failure  to  timely  amend  the  petition 
may  result  in  its  dismissal.  For  good 
cause  shown  additional  time  for 
amendment  may  be  granted. 

Subpart  E — Proceedings 

§  585.501  Participation  of  interested 
persons. 

In  the  event  that  participation  of 
interested  persons  is  deemed  necessary 
by  the  Commission,  notice  will  be 
published  in  the  Federal  Register  and 
interested  persons  will  then  be  allowed 
to  participate  in  this  proceeding  by  the 
submission  of  written  data,  views  or 
arguments,  with  or  without  opportunity 
to  present  same  orally. 

§585.502  Discovery. 

The  Commission  may  authori^  a 
party  to  a  proceeding  to  use  depositions, 
written  interrogatories,  and  discovery 
procedures  that,  to  the  extent 
practicable,  are  in  conformity  with  the 
rules  applicable  in  civil  proceedings  in 
the  district  courts  of  the  United  States. 

§  585.503  Subpoenas. 

In  proceedings  imder  this  part,  the 
Commission  may  by  subpoena  compel 
the  attendance  of  witnesses  and  the 
production  of  books,  papers, 
documents,  and  other  evidence. 

§585.504  Witness  fees. 

In  proceedings  under  this  subpart, 
witnesses  are,  unless  otherwise 
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prohibited  by  law.  entitled  to  the  same 
fees  and  mileage  as  in  the  courts  of  the 
United  States.  sub)ect  to  funds  being 
provided  by  appropriations  Acts. 

§  585.505  FaUura  to  supply  kifonnation. 

For  failure  to  supply  information 
ordered  to  be  product  or  compelled  by 
subpoena  in  proceedings  under  this 
part,  the  Commission  may — 

(a)  After  notice  and  an  opportimity  for 
hearing,  suspend  tariffs  of  a  common 
carrier  or  that  common  carrier's  right  to 
use  the  tariffs  of  conferences  of  which 

it  is  a  member,  or 

(b)  Assess  a  civil  penalty  of  not  more 
than  $5,000  for  each  day  that  the 
information  is  not  provided. 

§  585.506  Enforcement  of  orders. 

In  proceedings  under  this  part,  when 
a  person  violates  an  order  of  the 
Commission  or  fails  to  comply  with  a 
subpoena,  the  Commission  may  seek 
enforcement  by  a  United  States  district 
court  having  jurisdiction  over  the 
parties. 

§585.507  Postponement,  discontinuance, 
or  suspension  of  action. 

The  Commission  may,  on  its  own 
motion  or  upon  petition,  postpone, 
discontinue,  or  suspend  any  and  all 
actions  taken  by  it  under  the  provisions 
of  this  part.  The  Commission  shall 
postpone,  discontinue  or  suspend  any 
or  all  such  actions  if  the  President 
informs  the  Commission  that 
postponement,  discontinuance  or 
suspension  is  required  for  reasons  of 
foreign  policy  or  national  security. 

§  585.508  Publication,  content  and 
effective  date  of  reguiation. 

The  Commission  shall  incorporate  in 
any  regulations  adopted  under  the  rules 
of  this  part  a  concise  statement  of  their 
basis  and  purpose.  Regulations  shall  be 
published  in  the  Federal  Register. 
Except  where  conditions  warrant  and 
for  good  cause,  regulations  promulgated 
under  the  rules  of  this  part  shall  not 
become  effective  until  at  least  30  days 
after  the  date  of  publication. 

Subpart  F — Corrective  Actions 

§  585.601  Actions  to  correct  unfavorabie 
conditions. 

Upon  submission  of  a  petition  filed 
under  the  rules  of  this  part,  or  upon  its 
own  motion,  the  Commission  may  find 
that  conditions  unfavorable  to  shipping 
in  the  foreign  trade  of  the  United  States 
do  exist,  and  may,  without  further 
proceedings,  issue  regulations  which 
may: 

(a)  Impose  equalizing  fees  or  charges; 

(b)  Limit  sailings  to  and  fiom  United 
States  ports  or  the  amount  or  type  of 
cargo  carried: 


(c)  Suspend,  in  whole  or  in  part, 
tarifis  fil^  with  the  Commission  for 
carriage  to  or  from  United  States  ports, 
induing  a  common  carrier’s  right  to 
use  tariff  of  (x>nferenc»s  in  United 
States  trades  of  which  it  is  a  member  for 
any  period  the  Commission  specifies; 

(d)  Suspend,  in  whole  or  in  part,  an 
ocean  common  carrier’s  right  to  operate 
under  an  agreement,  including  any 
agreement  authorizing  preferential 
treatment  at  terminals  or  preferential 
terminal  leases,  whether  filed  with  the 
Commission  or  not  filed  with  the 
Commission  pursuant  to  the  exemptions 
granted  in  46  CFR  part  572;  or  any 
agreement  filed  with  the  Commission 
authorizing  space  chartering,  or  pooling 
of  cargo  or  revenues  with  other  ocean 
common  carriers: 

(e)  Impose  a  fee,  not  to  exceed 
$1,000,000  per  voyage; 

(f)  Request  the  collector  of  customs  at 
the  port  or  place  of  destination  in  the 
United  States  to  refuse  the  clearance 
required  by  section  4197  of  the  Revised 
Statutes,  46  U.S.C.  app.  91,  to  a  vessel 
of  a  foreign  carrier  which  is  or  whose 
government  is  identified  as  contributing 
to  the  imfavorable  conditions  described 
in  subpart  C; 

(g)  Request  the  collector  of  customs  at ' 

the  port  or  place  of  destination  in  the 
United  States  to  collect  any  fees 
imposed  by  the  Commission  under 
paragraph  (e)  of  this  section;  ' 

(h)  Request  the  Secretary  of  the 
department  in  which  the  Coast  Guard  is 
operating  to  deny  entry,  for  purposes  of 
oceanbome  trade,  of  any  vessel  of  a 
foreign  carrier  which  is  or  whose 
government  is  identified  as  contributing 
to  the  unfavorable  conditions  described 
in  subpart  B,  to  any  port  or  place  in  the 
United  States  or  the  navigable  waters  of 
the  United  States,  or  to  detain  any  such 
vessel  at  the  port  or  place  in  the  United 
States  fiom  which  it  is  about  to  depart 
for  any  other  port  or  place  in  the  United 
States;  or 

(i)  Take  any  other  action  the 
Commission  finds  necessary  and 
appropriate  to  adjust  or  meet  any 
condition  unfavorable  to  shipping  in  the 
foreign  trade  of  the  United  States., 

§585.602  Penalty. 

A  common  carrier  that  accepts  or 
handles  cargo  for  carriage  under  a  tariff 
that  has  been  suspended  under 
§  585.505  or  §  585.601  of  this  Part,  or 
after  its  right  to  use  another  tariff  has 
been  suspended  under  those  sections,  is 
subject  to  a  civil  penalty  of  not  more 
than  $50,000  for  eadi  day  that  it  is 
found  to  be  operating  under  a 
suspended  tarifi. 


By  the  Commission. 

Joseph  C  Polking, 

Secretary. 

IFR  Doc.  93-24643  Filed  10-6-93;  8:45  am] 
BILUNQ  CODE  tTSO-OI-W 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  36 

[CC  Docket  No.  80-286;  FCC  93-379] 

Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  asked  the 
CC  Docket  No.  80-286  Joint  Board  to 
determine  whether  separations  changes 
are  needed  in  light  of  switched  transport 
expanded  interconnection  and,  if  so,  to 
undertake  the  limited,  task  of  preparing 
recommended  separations  revisions 
designed  to  identify  local  exchange 
carrier  expanded  interconnection  costs 
and  revenues,  and  allocate  them 
between  the  state  and  federal 
jurisdictions.  *1710  intended  efiect  of  this 
action  is  to  identify  changes  in  the 
separations  rules  that  may  be  needed  to 
ensure  reasonable  jurisdictional 
allocations  of  costs. 

DATES:  Interested  parties  are  to  file 
comments  on  or  before  November  1, 
1993,  and  reply  comments  on  or  before 
December  1, 1993. 

ADDRESSES:  Parties  should  send 
comments  and  reply  comments  to  the 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition, 
parties  should  file  two  copies  of  any 
such  pleadings  with  the  Policy  and 
Program  Planning  Division,  Common 
Carrier  Bureau,  room  544, 1919  M 
Street,  NW.,  Washington,  DC.  Two 
copies  of  the  comments  are  to  be  filed 
with  all  CC  Docket  No.  80-286  Federal- 
State  Joint  Board  Commissioners,  staff 
members,  and  other  persons  listed  in 
the  Federal-State  Joint  Board  Service 
List  below.  Parties  should  also  file  one 
copy  of  any  documents  filed  in  this 
proceeding  with  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  Tetreault,  (202)  632-6374, 
or  Linda  H.  Haller,  (202)  632-1298. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  notice  of 
proposed  rulemaking,  adopted  August 
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3, 1993,  and  released  September  2, 

1993.  llie  full  text  of  this  notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  fo  the 
POC  Reference  Center  (room  239),  1919 
M  Street.  NW..  Washin^on,  DC  20554. 
The  complete  text  of  this  notice  may 
also  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service, 

Inc.,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Summary  of  the  Order 

1.  In  order  to  ensure  a  proper 
jurisdictional  allocation  of  local 
exchange  carrier  (LEC)  costs  when 
expanded  interconnection  for  switched 
transport  is  implemented,  the 
Commission  made  the  same  refwral  to 
the  Federal-State  Joint  Board  with 
respect  to  expanded  interconnection  for 
switched  transport  that  it  made  last  year 
with  respect  to  special  access  expended 
interconnection.!  Specifically,  the 
Commis8i(m  asked  the  CC  Docket  No. 
80-286  Joint  Board  to  determine 
whether  separaticHis  changes  are  needed 
in  light  of  switched  tran^mrt  expanded 
interconnecticm  to  ensure  reasonable 
jurisdicticmal  allocations  and,  if  so,  to 
imdertake  the  limited  task  of  preparing 
recommended  separations  revisions 
designed  to  identify  LEC  expanded 
interconnectiim  costs  and  revenues,  and 
allocate  them  between  the  state  and 
federal  jurisdicticms.  The  Commission 
stated  that  it  did  not  intrad  the  Joint 
Board  to  consider  broader  separations 
issues  in  this  context.  The  Commission 
directed  parties  to  file  their  comments 
on  this  issue  directly  with  the  Joint 
Board. 

2.  The  Third  Notice  of  Proposed 
Rulemaking  in  this  proceeding,  which 
concerns  expanded  interconnection 
separations  issues,  is  a  non-restricted 
notice  and  ccunment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Simshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  the 
Commission's  rules.  See  graerally  47 
.CFR  1.1202, 1.1203,  and  1.1206(a). 

3.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission’s  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  me  to  file 
comments  with  t)^  OC  Docket  No.  80- 
286  Joint  Board  concerning  this  Third 
Notice  of  Proposed  Rulemaking  on  or 
before  November  1, 1993,  and  reply 
comments  on  or  before  December  1, 
1993.  To  file  formally  in  this 


>  Saa  Expandad  Interconnactioa  with  Local 
Telaphona  Company  Fadlitias.  Report  and  Order 
FOC  S2-440,  57  FR  54323  (11/18/92).  7  FOC  Red 
7369  (1992). 


proceeding,  parties  must  file  an  original 
and  five  copies  of  all  comments  and 
reply  comments.  Parties  that  want  each 
Commissitmer  to  receive  personal 
copies  of  their  comm«its  must  file  an 
original  plus  nine  copies.  Parties  should 
send  comments  and  reply  emnments  to 
the  Office  of  the  Secretjuy,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  adtfition, 
parties  ^ould  file  two  copies  of  any 
such  pleadings  with  the  Policy  and 
Program  Planning  Division,  Common 
Carrier  Bureau,  room  544, 1919  M 
Street,  NW.,  Washington,  DC  Two 
copies  of  the  comments  are  to  be  filed 
with  all  CC  Docket  No.  80-286  Federal- 
State  Joint  Board  Commissioners,  staff 
members,  and  other  persons  listed  in 
the  Federal-State  Joint  Board  Service 
List  below.  Parties  should  also  file  one 
copy  of  any  documents  filed  in  this 
proceeding  with  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW.,  suite 
140,  Washington.  DC  20037,  (202)  857- 
3800.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
PCC  ^ference  Centra,  room  239, 1919 
M  Street,  NW.,  Wa^ngton,  DC 

4.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  the  Third  Notice  of 
Propo^  Rulemaking  concerning 
separatiems  issues  bemuse  any 
separations  rule  changes,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  The  LECs 
providing  interstate  access  services 
directly  subject  to  the  separations  rules 
are  large  corporations,  or  affiliates  of 
such  corporations.  The  Secretary  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  certification, 
to  the  Chief  Cfounsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  1 603(a)  of  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354, 94  Stat.  1164,  5  U.S.C  601  et  seq. 
(1981). 

Odering  Clauses 

5.  A  is  further  ordered.  That  the 
separations  issues  described  above  are 
referred  to  the  Federal/State  Joint  Board 
in  CC  Docket  No.  80-286  for  the 
preparation  of  a  Recommended 
Decision. 

6.  A  is  further  ordered.  That  notice  is 
her^y  givm  of  the  proposed  changes 
regarding  part  36  of  our  Rules,  47  CFR 


part  36,  as  described  above,  and  that 
comment  is  invited  on  these  proposals.^ 

List  of  Subjects  in  47  CFR  Part  36 

Communications  common  carriers. 
Telephone. 

Federal  Communicatioos  (]oinmis8ioa. 
William  F.  Caton, 

Acting  Secretary. 

Federal-State  Joint  Board  Service  List 

Honorable  James  H.  Quello.  Chairman. 
Federal  (Communications 
(Commission,  1919  M  Street,  NW., 
room  802,  Stop  0106,  Washington,  DC 
20554 

Thomas  McCabe,  Florida  Public  Service 
(Commission,  101  East  (kdnes  Street. 
Fletcher  Building,  Tallahassee, 

Florida  32390-0850 
Honorable  Dennis  J.  Nagel, 
(Commissionra,  Iowa  Utilities  Board, 
Lucas  State  Office  Bldg.,  Des  Moines, 
Iowa  50319 

Sandra  Makeeff,  Iowa  Utilities  Board. 
Lucas  State  Office  Bldg.,  Des  Moines, 
Iowa  50319 

Honorable  Lilo  K.  Schifter, 
(Commissioner,  Maryland  Public 
Service  (Commission,  6  St  Paul 
Centre,  Baltimore,  Maryland  21202 
Aim  Dean,  Maryland  Public  Service 
Commission,  6  St.  Paul  Centre. 
Baltimore.  Maryland  21202 
Honorable  Sharon  L.  Nelson,  Chairman, 
Washington  Utilities  and 
Transportation  (Commission,  Chandler 
Plaza  Biiilding,  1300  South  Evergreen 
Park  Drive.  SW.,  Olympia, 
Washington,  98504-7250 
Teresa  Pitts,  Washington  Utilities  and 
Transportation  (Commission,  (Chandler 
Plaza  Building,  1300  South  Evergreen 
Park  Drive,  SW.,  Olympia, 
Washington  98504-7250 
Honorable  Andrew  C.  Barrett, 
(Commissioner.  Federal 
(Communicatiems  Commissirai,  1919 
M  Street.  NW.,  room  844,  Stop  0103, 
Washington,  DC  20554 
Honorable  Ervin  S.  Duggan, 
(Commissiraier,  Federal 
(Commimications  Commission,  1919 
M  Street,  NW.,  room  832,  Stop  0104, 
Washington,  DC  20554 
Ronald  (Choura,  Chairman,  Federal-State 
Joint  Board  ^ff,  Michigan  Public 
Service  (Commissiem.  6545  Mercantile 
Way,  Lansing.  Michigan  48910 
Sam  f^udenslager,  Arkansas  Public 
Service  (CommissicHi.  1000  (Craiter 
Street,  P.O.  Box  (C-400,  Little  Rock, 
Arkansas  72203 

Dean  Evans,  (California  Public  Service 
(Commission,  505  Van  Ness  Avenue, 


aThese  actions  are  takoi  pursuant  to  sections  1, 
4  (i)  and  (j).  201-205, 218, 220,  and  410(c)  of  the 
Communications  Act  47  U.S.C.  151, 154  (i)  and  (j), 
201-205.  220.  and  410(c). 
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room  4004,  San  Francisco,  California 
94102 

Elton  Calder,  Georgia  Public  Service 
Commission,  162  State  Office  Bldg., 
244  Washington  Street,  SW.,  Atlanta, 
Georgia  30334 

Joel  B.  Shihnan,  Maine  Public  Utilities 
Commission,  State  House  Station  #18, 
Augusta,  Maine  04333 
Paul  Pederson,  Missouri  Public  Service 
Commission,  P.O.  Box  360,  JeBerson 
City,  Missouri  65102 
Michael  P.  Gallagher,  New  Jersey  Board 
of  Public  Utilities,  2  Gateway  Center, 
Newark,  New  Jersey  07102 
Fred  Sistarenik,  New  York  Public 
Service  Commission,  3  Empire  State 
Plaza,  Albany,  New  York  12223 
Mary  Steel,  North  Carolina  Utilities 
Commission,  Box  29510,  Raleigh, 
North  Carolina  27626-0510 
Rowland  Curry,  Texas  Public  Utility 
Commission,  7800  Shoal  Creek  Blvd., 
suite  400N,  Austin,  Texas  78757 
Jay  Atkinson,  Accoimting  and  Audits 
Division,  Common  Carrier  Bureau, 
Federal  Commvmications 
Commission,  2000  L  Street,  NW., 
room  812,  Stop  1600E5,  Washington, 
DC  20554 

Deborah  A.  Dupont,  Accovmting  and 
Audits  Division,  Common  Carrier 
Bureau,  Federal  Commimications 
Commission,  2000  L  Street,  NW., 
room  257,  Stop  1600E2,  Washington, 
DC  20554 

Charles  W.  Needy,  Accoimting  and 
Audits  Division,  Common  Carrier 
Bureau,  Federal  Commimications 
Commission,  2000  L  Street,  NW., 
room  257,  Stop  1600E5,  Washington, 
DC  20554 

Gary  Seigel,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau, 
Federal  Communications 
Commission,  2000  L  Street,  NW., 
room  812,  Stop  1600E5,  Washington, 
DC  20554 

Robert  Loube,  Public  Service 
Commission  of  the  District  of 
Columbia,  450  Fifth  St.,  NW., 
Washington,  DC  20001 
Charles  Gray,  National  Association  of 
Regulatory  Utility  Commissioners, 
1102  ICC  Building,  Constitution  Ave. 
&  12th  St,  NW.,  P.O.  Box  684, 
Washington,  DC  20044 
(FR  Doc  93-24564  Filed  10-6-93;  8:45  am] 
MUMO  cooc  tna-et-M 


47CFRP«rt74 

[MM  Docket  No.  93-106,  DA  93-1161] 

ExporiiiMiital,  Auxiliary,  and  Special 
Broadcast  and  Other  Program 
Distribution  Sarvicas;  Instructional 
Talavislon  FIxad  Sarvica,  Purposa  and 
Parmisaibla  Sarvica 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rule  making: 
extension  of  time. 

SUMMARY:  This  Order  extends,  for  a 
second  time,  the  deadline  for  filing 
reply  comments  in  response  to  the 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  93-106, 58  FR  26728  (May 
5, 1993),  to  October  28, 1993.  In  the 
Notice,  we  sought  comment  on  the  use 
of  channel  loa^g  by  licensees  in  the 
Instructional  Television  Fixed  Service. 

A  compromise  agreement  to  the  channel 
loading  proposal,  entered  into  by  the 
Wireless  Cable  Association 
International,  Inc.  (WCA)  and  several 
ITFS  licensees,  was  filed  with  the 
Commission  on  August  19, 1993,  the 
deadline  for  filing  reply  comments.  An 
extended  reply  comments  period  will 
allow  interested  parties  to  comment 
exclusively  on  the  compromise 
agreement  and  any  issues  directly 
related  to  the  elements  of  the 
compromise. 

OATES:  Reply  comments  are  due  by 
October  28, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Lucey,  Mass  Media  Bureau.  Video 
Services  Division,  Distribution  Services 
Branch.  (202)  632-6357. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
Commission’s  Order  Granting  Extension 
of  Time  in  MM  Docket  Na  93-106, 
adopted  on  September  27, 1993  and 
released  on  September  28, 1993. 

The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Inference  Center,  room  239,  at  the 
Federal  Commimications  Commission, 
1919  M  Street,  NW.,  Washin^on.  DC 
20554,  and  may  also  be  pimmased  firam 
the  Commission’s  copy  contractor. 
International  Transcription  Service,  at 
(202)  857-3800,  2100  M  Street.  NW., 
suite  140,  Washington,  DC  20037. 

Order  Granting  Extension  of  Time 
1.  ’This  action  seeks  comment  on  a 
compromise  proposed  in  connection 
with  the  Notice  of  Proposed  Rule 
Making  in  MM  Docket  No.  93-106, 58 
FR  26728  (May  5, 1993),  in  which  the 


Commission  proposed  to  amend  Section 
74.931  (a)  and  (e)(2).  47  CFR  74.931  (a), 
(e)(2),  on  an  interim  basis  to  permit  an 
Instructional  Television  Fixed  Service 
(ITFS)  licensees  to  satisfy  its  minimum 
formal  educational  and  ITFS 
programming  obligations  by  “channel 
loa^g.”  Channel  loading  would  permit 
a  multiple-channel  ITFS  licensee 
leasing  excess  capacity  to  transmit  all  of 
the  requisite  weekly,  per-channel 
programming  over  fewer  than  all  of  its 
authorized  channels.  The  reply 
comment  period,  initially  set  to  expire 
on  July  29, 1993,  was  extended  to 
August  19, 1993  in  response  to  a  request 
by  the  Wireless  Cable  Association 
International,  Inc.  (WCA),i  which 
indicated  the  imminence  of  a 
compromise  agreement  in  connection 
with  the  NPRM.  See  Order,  58  FR  42522 
(August  10, 1993). 

2.  On  August  19. 1993,  WCA 
submitted  a  compromise  agreed  to  by 
WCA.  the  National  ITFS  AModation 
(NIA),*  and  "ITFS  Parties.”*  The 
compromise  contains  five  elements,  all 
of  which,  the  parties  note,  must  be 
adopted  in  order  to  remain  a 
supportable  agreement.  First,  the 
agreement  provides  that  each  ITFS 
licensee  will  be  required  to  preserve  for 
immediate  use  or  ready  recapture  at 
least  40  hours  per  channel  per  week  for 
the  transmission  of  ITFS  programming. 
These  rights  cannot  be  abridged  by 
contract.  Second,  each  ITFS  licensee, 
according  to  the  compromise,  will  be 
required  to  actually  transmit  at  least  the 
minimum  requiredi  ITFS  programming 
of  20  hours  per  week  for  each  channel 
licensed  to  it  (12  hours  per  channel  per 
week  for  the  first  two  years,  as  currently 
permitted).  However,  each  ITFS  licensee 
will  be  permitted  to  "load”  this  20-hour 
per  chapel  per  week  programming  on 
fewer  than  all  of  the  channels  for  which 


)  WCA't  members  include  licensees  in  the 
operabcm  of  virtuelly  every  svirelest  cMile  system 
in  the  United  States,  including  ITFS  and  Mi^tipoint 
Distribution  Service  as  well  as  programming 
netwoAs  and  wireless  cable  equipment 
manufacturers. 

sNIA  is  a  national  association  of  more  than  60 
educators  in  26  states  and  the  District  of  Cohunlaa 
wfaidi  utilize  ITFS  to  provide  educational  services 
to  studmts  enrolled  in  for-credit  courses  in 
elementary,  secondary,  college,  post-graduate  and 
career  training. 

s  Although  not  a  formal  organization,  a  group  of 
educators,  which  filed  ioint  comments  to  the 
NPRM.  refrn  to  itself  as  "ITFS  Parties."  Comprising 
that  group  are:  American  Council  on  Education, 
American  Association  of  Community  Colleges, 
Alliance  for  Higher  Education,  Ariz^  Bom  of 
Regents  for  Bm^t  of  the  University  of  Arizona, 
Board  of  Regents  of  the  University  of  Wisconsin 
System,  Iowa  Public  Broadcasting  Board,  Regents  of 
the  University  of  New  Mexico  and  Board  (rf 
Education  of  the  Qty  of  Albuquerque,  South 
Carolina  Educational  Television  Commission,  State 
of  Wisccmsin — Educational  Communications  Board, 
and  the  University  of  Maine  System. 
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the  ITFS  licensee  is  authorized  to 
operate.  All  of  the  minimum  amount  of 
programming,  the  20  hours  per  channel 
per  week,  even  if  loaded,  must  be 
transmitted  on  channels  licensed  to  the 
ITFS  licensee.  Third,  as  to  satisfaction 
of  the  minimum  recapture  requirement, 
hours  21  through  40,  ITFS  licensees  are 
required  to  retain  the  right,  upon  the 
currently  reoiiired  one-year  notice,  to 
transmit  multiple  programs 
simultaneously.  Transmission  of  that 
programming,  if  the  ITFS  licensee  so 
elects,  may  he  over  any  MDS  or  ITFS 
channel  in  the  "system."*  Fourth, 
compliance  with  these  terms  will 
establish  that  the  applicant/licensee  has 
established  need  for  its  channels  under 
§  74.902(d).  47  CFR  74.902(d).  and  will 
entitle  the  applicant/licensee  to  an 
initial  or  renewed  license.  Further,  the 
compromise  states,  no  demerit  will  be 


4  A  cyitem  it  composed  of  several  ITFS  and  MDS 
channels  whose  licensees  opt  to  cooperate  to  fonn 
a  system  in  a  given  market 


suffered  by  an  applicant  proposing 
channel  loading  whidi  is  alM  engaged 
in  a  comparative  selection  process.  Nor 
will  channel  loading  or  system-wide 
scheduling  have  adverse  conseouences 
for  a  renewal  application.  Finally,  this 
compromise,  according  to  the  terms  of 
the  agreement,  will  not  serve  as  a  basis 
for  future  efforts  to  seek  reallocation  of 
non-loaded  ITFS  spectrum  for 
commercial  use,  and  the  parties  to  the 
compromise  agree  not  to  seek  any  such 
reallocation.  Is^es  not  addressed  by  the 
compromise  include  safeguards  initially 
proposed  by  several  educators  as 
necessary  to  the  implementation  of 
channel  loading  and  how  such  a  scheme 
would  be  treat^  in  the  context  of  a 
four-channel  waiver  request. 

3.  The  Commission  1^  reached  no 
determination  as  to  the  proposed 
compromise.  We  believe  that  nanting  a 
limited  extension  of  time  to  file  further 
reply  comments  on  the  compromise 
agreement  would  serve  the  public 
interest.  Parties  are  request^  to  limit 


their  comments  to  the  elements  of  the 
compromise  and  to  any  issues  directly 
related  to  those  provisions.  A  copy  of 
the  compromise  agreement  will  m 
available  for  public  inspection  during 
regular  business  hours  in  the  FOC 
Reference  Centw,  room  239, 1919  M 
Street,  NW.,  Washington,  DC  20554. 

4.  Accordingly,  it  is  ordered,  that, 
Piursuant  to  authority  delegated  to  the 
Mass  Media  Bureau  under  $  0.283  of  the 
Commission's  Rules,  47  CFR  0.283,  the 
time  for  filing  comments  in  response  to 
the  compitHidse  agreement  is  extended 
to  OctolMr  28, 1993. 

5.  For  further  information  concerning 
this  proceeding,  contact  Anne  Lucey, 
Distribution  Services  Branch.  Mass 
Media  Bureau,  (202)  632-6357. 

Federal  Communicatkas  Commission. 
William  H.  Joimaeii, 

Deputy  Chief,  Mass  Media  Bureau. 

DFR  Doc  93-24563  Filed  10-6-93;  8:45  am] 


aaxam  cooc  sns-«i-M 


S2258 


Notices 


Federal  Register 
Vol.  58,  No.  193 
Thursday,  October  7,  1993 


This  section  of  the  FEDERAL  REGISTER 
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DEPARTMENT  OF  AGRICULTURE 

Types  and  Quantities  of  Agricultural 
Commodities  Available  for  Donation 
Overseas  Under  Section  416(b)  of  the 
Agricultural  Act  of  1949,  as  Amended, 
in  Fiscal  Year  1993 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  Notice  sets  forth  the 
determination  that  an  additional 
quantity  of  butter/hutteroil  is  made 
available  for  donation  overseas  under 
section  416(b)  of  the  Agricultural  Act  of 
1949,  as  amended,  during  fiscal  year 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  T.  Chambliss,  Director,  Program 
Analysis  Division,  Office  of  the  General 
Sales  Manager,  FAS,  USDA,  (202)  720- 
3573. 

SUPPLEMENTARY  INFORMATION:  It  has 
previously  been  determined  that  a  total 
of  100,000  metric  tons  of  butter/ 
butteroil  may  be  made  available  for 
donation  under  section  416(b)  during 
fiscal  year  1993.  This  determination  was 
published  in  the  Federal  Register  on 
January  5, 1993.  The  purpose  of  this 
Notice  is  to  inform  the  pubUc  that  such 
previous  determination  is  revised  by 
adding  45,000  metric  tons  of  butter/ 
butteroil.  of  which  40,000  metric  tons 
must  be  butter. 

Determination 

Accordingly,  a  total  of  145,000  metric 
tons  of  butter/hutteroil  may  be  made 
available  for  donation  overseas  pursuant 
to  section  416(b)  during  fiscal  year  1993. 

The  total  kinds  and  quantities  of 
commodities  that  may  be  made 
available  for  donation  are  as  follows: 


CommodHy 

Quantity 
(metric  tons) 

Grains  . . 

Com . 

981,000 

Wheat  . 

1,800,000 

Sorghum  . 

70,000 

Commocfity 

Quantity 
(metric  tons) 

Total  . 

2,851,000 

145,000 

Dairy  products 

Butter/ 

butteroiM. 

Total  . 

145,000 

'  At  least  80,000  metric  tons  must  be  butter. 


Done  at  Washington,  DC,  this  30th  day  of 
September  1993. 

Mike  Espy, 

Secretary  of  Agriculture. 

[FR  Doc.  93-24599  Filed  10-6-93;  8.45  am) 
BUOJNQ  CODE  3410-10-M 


Forest  Service 

Noxious  Weed  Control 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service  will  prepare  an 
environmental  impact  statement  to 
eradicate  approximately  30  acres  of 
noxious  we^s  within  Modoc  and 
Lassen  Coimties  in  Northeastern 
California.  The  12  target  weeds  are 
Scotch  Thistle,  Musk  Thistle, 
Yellowspine  Thistle,  Plumeless  Thistle, 
Yellow  Starthistle,  Dalmatian  Toadflax, 
Common  Crupina,  Leafy  Spurge, 
Marlahan  Mustard,  Squarrose 
Knapweed,  Spotted  Knapweed  and 
Diffuse  Knapweed.  The  proposed 
control  methods  are  manual  removal 
and  chemical  use.  The  proposed 
herbicides  are  2,4-D,  Dicamba, 
Hexasinone,  Glyphosate,  Triclopyr  and 
Picloram.  These  herbicides  are 
distributed  under  a  number  of  various 
trade  names  and  strengths.  The  agency 
invites  written  comments  and 
suggestions  on  the  proposed  project. 
DATES:  Comments  concerning  the 
project  must  be  received  by  November 
15th.  1993. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Diane  K.  Henderson, 
Forest  Supervisor,  Modoc  National 
Forest,  441  N.  Main  St.,  Alturas,  CA 
96101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Susan  Stokke,  Project 
Leader,  Modoc  National  Forest,  441  N. 


Main  St.,  Alturas,  CA  96101,  (916)  233- 
5811. 

SUPPLEMENTARY  INFORMATION:  There  are 
12  noxious  weeds  which  are  either 
receiving  intensive  control  or  are  under 
eradication  in  or  near  the  Modoc 
National  Forest.  All  but  two  are  listed  in 
Cahfomia  as  “A”  rated  weed  pests 
which  means  they  are  of  limited 
distribution  in  California  and  are  subject 
to  eradication,  quarantine,  or  other 
holding  actions  at  the  State/County 
level.  The  other  two  weeds.  Yellow 
Starthistle  and  Marlahan  Mustard,  are 
not  “A”  weeds,  but  have  limited 
distribution  in  Modoc  and  Lassen 
Counties:  and  are  therefore  dealt  with  as 
“A”  pests  in  these  counties.  All  12  of 
these  noxious  weeds  are  exotic  pests, 
not  native  to  California  and  thus  replace 
the  native  species  when  they  invade  the 
different  plant  communities. 

In  1991,  21  acres  of  noxious  weeds 
were  treated  on  the  Modoc  National 
Forest  in  Modoc  County  and  4  acres  in 
Lassen  County.  The  infestations  are 
scattered  over  the  counties,  with  a  1 
acre  treatment  being  about  as  much  ever 
treated  in  one  area. 

Chemical  methods  include  the  use  of 
backpack  sprayers,  truck  moimted 
power  sprayers,  or  aerial  applications. 
The  chemicals  (herbicides)  would  be  in 
either  Uquid  or  granular  form.  The  use 
of  heUcopters  for  aerial  application  is 
used  to  minimize  resource  damage  in 
areas  where  there  is  limited  access. 

To  obtain  the  maximum  benefit 
(greatest  reduction  of  weeds)  from  the 
application  of  the  herbicides,  the 
selection  of  the  proper  herbicide  and 
then  the  application  at  the  proper  time 
by  the  correct  method  are  of  the  utmost 
importance. 

In  preparing  the  environmental 
impact  statement,  the  Forest  Service 
will  identify  and  consider  a  range  of 
alternatives.  One  of  these  will  be  to  not 
approve  the  proposal.  Other  alternatives 
will  consider  manual  treatment, 
mechanical  treatment,  and  ground 
application  as  opposed  to  aerial 
application. 

Diane  K.  Henderson,  Forest 
Supervisor,  Pacific  Southwest  Region, 
M(^oc  National  Forest,  Altiuras, 
California,  is  the  responsible  official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
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information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  d^ 
environmental  impact  statement  (DEIS). 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 

depth.  . 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
efrects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  efrects  and  coimected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  Modoc  County  Agriculture 
Department  will  be  invited  to 
participate  as  a  cooperating  agency  to 
eradicate  and  supervise  the  eradication 
of  these  12  noxious  weeds. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  January  1994.  At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  DEIS  in  the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45-day  minimum  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  enviroiunental  impact 
statement  stage  but  that  are  no  t  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoon  v.  Model,  803  F.2d  1016, 

1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
November  15, 1993,  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 


Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Conunents  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  penod  encb  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  EIS  is  scheduled  to  be  completed 
by  April  1994.  In  the  final  EIS  the  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  1503.4). 

The  responsible  official  will  consider 
the  comments,  responses, 
environmental  consequences  discussed 
in  the  EIS,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  The 
responsible  official  will  doounent  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  under  36  CFR 
part  217. 

Dated:  September  28, 1993. 

Diane  K.  Henderson, 

Forest  Supervisor. 

[FR  Ooc  93-24699  Filed  10-6-93;  8:45  am] 
BILUNQ  CODE  3410-11-M 


Sirretta  Peak  Trail,  Sequoia  National 
Forest;  Notice  of  Intent 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  Intent,  Cannell 
Meadow  Ranger  District,  Sequoia 
National  Forest. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  identification 
and  analysis  of  alternate  trail  routes, 
primarily  to  accommodate  off-highway 
vehicle  (OHV)  travel,  in  the  Sirretta 
Peak  area  on  the  Cannell  Meadow 
Ranger  District,  Sequoia  National  Forest, 
Tulare  County,  California.  The  Sequoia 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan)  has  been 
prepared.  An  amendment  to  the  Forest 


Plan  may  be  necessary  to  implement 
this  project.  • 

DATES:  To  be  most  helpful  in  the 
preparation  of  the  Draft  EIS,  comments 
should  be  received  in  writing  by 
October  25, 1993. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Gene  Blankenbaker, 
District  Ranger,  Cannell  Meadow  Ranger 
District,  P.O.  Box  6,  Kemville, 

California  93238. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
action  and  EIS  to  Cheryl  Bauer,  District 
Recreation  Manager  or  to  Sue  Porter, 
Recreation  Planner,  Cannell  Meadow 
Ranger  District,  P.O.  Box  6,  Kemville, 
Cahfomia  93238,  telephone  (619)  379- 
5646. 

SUPPLEMENTARY  INFORMATION:  'The 
Sirretta  Peak  Trail  project  area  lies 
approximately  15  air  miles  northeast  of 
Kemville,  on  the  Kem  Plateau.  The 
project  area  lies  east  of  the  Mosquito 
Road  (22S29)  and  west  of  Sirretta 
Meadows  and  Trout  Creek;  it  includes 
parts  of  Townships  22  and  23  South, 
and  Ranges  33  and  34  East,  Mount 
Diablo  Base  and  Meridian. 

Until  1984,  motorcycle  riders  were 
able  to  ride  a  loop  down  either  the 
Woodpecker  (34E08)  or  Dark  Canyon 
(34E11)  trails  to  Woodpecker  Meadow 
then  take  the  Sirretta  Trail  (34E12) 
southwest  to  the  Cannell  Trail  (33E32) 
up  to  the  Sherman  Pass  Vista  and  the 
Sherman  Pass  Trail  (34E09)  that 
connects  with  the  other  trails  on  the  east 
side  of  the  Kem  Plateau.  On  September 
28, 1984,  legislation  pending  in 
Congress,  designating  an  addition  to  the 
Dome  Land  Wilderness,  was  enacted 
into  law  (Pub.  L.  98-425)  that  placed  all 
of  the  Woodpecker  and  Dark  Canyon 
trails  and  the  Sirretta  Trail  east  of  Trout 
Creek  in  the  Dome  Land  Wilderness. 

The  Sequoia  National  Forest  Land  and 
Resource  Management  Plan  designated 
the  remaining  portion  of  the  Sirretta 
Trail  as  non-motorized.  These  two 
actions  effectively  removed  this  loop 
firom  the  OHV  user’s  riding  experience. 

The  OHV  user  commimity 
administratively  appealed  the  decision 
to  adopt  the  Forest  Plan  and 
subsequently  participated  in  a 
mediation  process  along  with  15  other 
parties  representing  the  spectrum  of 
forest  users.  During  the  negotiation  of 
the  Mediated  Settlement  Agreement 
(MSA),  the  group  agreed  that  “all 
interested  parties  and  the  Sequoia 
National  Forest  shall  explore  locations 
for  alternate  trails,  primarily  to 
accommodate  OHV  travel,  in  the  Sirretta 
Peak .  .  .  area”  (MSA,  page  93). 

The  objective  of  this  project, 
therefore,  is  to  find  that  alternate  route. 
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if  at  all  possible,  while  staying  within 
certain  specified  constraints. 

Alternatives  would  range  from  no  new 
trail  to  a  total  of  sevmi  miles  of  new 
trail.  Three  of  the  ahonatives  would 
require  an  adjustment  to  the  area 
designated  as  non-motori2:ed. 
Implementation  of  any  of  these  three 
alternatives  would  require  an 
amendment  to  the  Forest  Plan. 

Sandra  H.  Key,  Forest  Supervisor, 
Sequoia  National  Forest  (900  West 
Grand  Avenue,  Porterville,  CA  93257), 
is  the  responsible  official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  dming  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Smvice  will  he  seeking 
information,  comments,  and  assistance 
finm  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  afiected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Exploring  additional  ahematives. 

5.  Identifying  potential  environmental 
efiects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  (DEIS)  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  January  1994.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  ffie  DEIS  in  the  Federal 
Register. 

The  com  ment  period  on  the  DEIS  will 
be  45  days  from  the  date  that  EPA’s 
Notice  of  Availahility  appears  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519, 553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage,  but  that  are  not 
raised  until  after  completion  of  the  final 
EIS  may  he  waived  or  dismissed  by  the 


courts.  City  of  Angoon  v.  Model,  803  F. 

2d  1016, 1022  (9th  Qr.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  coiut  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  conunent  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DffiS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  DEIS.  Comments  may 
also  address  the  adeouacy  of  the  DEIS 
or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  penod  for  the  draft 
EIS  ends,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  the  preparation  of  the  final 
EIS.  The  final  EIS  is  scheduled  to  be 
completed  by  April  1994. 

Dated:  September  30, 1993. 

Sandra  H.  Key, 

Forest  Su  pervisor. 

IFR  Doc.  93-24678  Filed  10-6-93;  8:45  am) 
BUXIMS  COOC  341«-1t-M 


Food  and  Nutrition  Service 

National  Advisory  Council  on  Maternal, 
Infant  and  Fetal  Nutrition;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463), 
announcement  is  made  of  the  following 
Council  meeting: 

Name:  National  Advisory  Council  on 
Maternal,  Infent  and  Fetal  Nutrition 

Date  and  Time:  October  20-22, 1993,  9 
a.m. 

Place:  Food  and  Nutrition  Service.  3101 
Park  Center  Drive,  4th  Floor  Conference 
Room,  Alexandria,  Virginia  22302. 

Purpose  of  Meeting:  The  Council  will 
continue  its  study  of  the  Special 
Supplemental  F(^  Program  for  Women, 
Infonts  and  Children  (WIC)  aiul  the 
ComiiKKlity  Supplemental  Food  Program 
(CSFP). 

Agenda:  The  agenda  items  will  indude  the 
following:  formulation  of  recommendations 
for  the  Councils  1994  report  to  the  President 
and  Congress;  and  discussion  of  general 
program  operations.  Recfnnmendations  for 
the  report  will  address  administrative  and 


legislative  changes  the  WIC  and  CSF 
Programs. 

Meetii^s  of  the  Council  are  open  to  the 
public.  Members  of  the  public  may  ' 
participate,  as  time  permits.  Members  of  the 
public  may  file  written  statements  with  the 
Council  before  or  after  the  meeting. 

Persons  wishing  additional  iidmmation 
about  this  meeting  should  contact  Tama  Eliff, 
Supplemental  Fo^  Programs  Division,  Pood 
and  Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive,  Room 
540,  Alexandria,  Virginia  22302.  Telephone: 
(703) 305-2730. 

Dated:  September  24, 1993. 

George  A.  Braley, 

Acting  Administrator. 

(FR  Doc.  93-24577  Filed  10-6-93;  8:45  am) 
BILUNG  CODE  3410-30-M 


Foreign  Agricultural  Service 

Import  Limitation;  Country  of  Origin 
Quota  Adjustment 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  of  country  of  origin 
adjustment  for  certain  chocolate  crumb 
from  Australia. 


SUIMARY:  This  notice  adjusts  the 
country  of  origin  for  the  quota  quantity 
of  chocolate  crumb  containing  over  5.5 
percent  of  butterfat  (except  for  retail) 
assigned  to  Australia. 

EFFECTIVE  DATE:  October  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairy  Import  Quota 
Manager,  Import  Policies  and  Trade 
Analysis  Division,  Foreign  Agricultural 
Service,  Room  5531  South  Building, 
Department  of  Agriculture,  Washington, 
DC  20250-1000  or  telephone  at  (202) 
720-2916. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  determined  to  be  “nonmajor” 
since  it  will  not  have  any  of  the 
significant  effects  specified  in  those 
documents.  Furthermore,  to  the  extent, 
if  any.  that  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.601) 
apply  to  this  notice,  the  Administrator, 
Foreign  Agricultural  Service,  hereby 
certifies  that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  adjustment  of  the  country  of  origin 
from  which  the  quota  article  spedfi^ 
herein  may  be  entered  does  not  restrict 
the  ability  of  importers  to  import  this 
quota  article,  but  only  permits  the 
unused  quota  quantity  of  the  article 
allocated  to  Australia  to  be  imported 
fi-om  other  countries. 
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Notice 

Subchapter  IV  of  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  contains  import 
limitations  imposed  on  certain  dairy 
products,  including  certain  chocolate 
crumb.  U.S.  Note  3(a)(iii)  of  subchapter 
IV  of  chapter  99  of  the  HTS  permits  the 
reallocation  of  the  quota  quantity  of  a 
dairy  article  listed  in  chapter  99  among 
the  countries  of  origin  specified  for  a 
given  article  if  it  is  determined  that  the 
quota  quantity  assigned  to  a  particular 
country  is  not  likely  to  be  entered  from 
that  country  within  a  given  calendar 
year.  I  hereby  determine  that  it  is  not 
likely  that  the  quantity  of  chocolate 
crumb  containing  over  5.5  percent 
butterfat  specified  in  HTS  subheading 
9904.10.63  for  Australia  will  be  ente^ 
from  that  country  during  calendar  year 
1993. 

Notice  is  hereby  given  that  the  1993 
unused  quota  quantity  for  chocolate 
crumb  containing  over  5.5  p^ent 
butterfat  specified  in  HTS  subheading 
9904.10.63  for  Australia  may  be 
imported  fixrm  Australia,  Ireland,  the 
Netherlands.  New  Zealand  and  the 
United  Kingdom  for  the  remainder  of 
the  1993  quota  year. 

The  entire  quota  quantity  for  HTS 
subheading  9904.10.63  will  revert  to 
Australia  on  January  1, 1994. 

Issued  at  Washington.  DC,  this  30th  day  of 
September  1993. 

Richard  B.  Schroeter, 

Administrator. 

(FR  Doc.  93-24597  Filed  10-6-93;  8:45  am] 
BILUNQ  CODE  3410-1(MN 


COMMISSION  OF  FINE  ARTS 
Meeting 

The  Conunission  of  Fine  Arts’  next 
meeting  is  scheduled  for  21  October 
1993  at  10  a.m.  in  the  Commission’s 
offices  in  the  Pension  Building,  Suite 
312,  Judiciary  Square,  441  F  Street, 
NW.,  Washington,  DC  20001  to  discuss 
various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 


Dated  in  Washington,  DC,  29  September 
1993. 

Donald  B.  Myer, 

Assistant  Secretary  for  Charles  H.  Atherton. 
Secretary.  ^ 

IFR  Doc.  93-24578  Filed  10-6-93;  8:45  ami 
BILUNQ  CODE  6330-01-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Agency  Information  Collection 
Activities 

'The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  agency  representative  at 
the  phone  numl^r  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 
the  agency  representative  and  the  Office 
of  Management  and  Budget  Office  of 
Information  and  Regulatory  Afiairs, 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  A  Survey  of  the  Relationship 
Between  Participating  JWOD  Agencies 
and  Small  Businesses. 

Frequency:  One  time  only. 

Affected  Public:  Nonprofit  agencies 
participating  in  the  JWOD  Program. 

Reporting  Burden:  Responses — 152; 
Burden  hours — 608. 

Recordkeeping  Burden:  none. 

Abstract:  As  part  of  a  larger  study,  the 
survey  will  document  the  relationship 
between  participating  nonprofit  JWOD 
agencies  and  small  businesses.  Data  will 
be  used  to  respond  to  criticism  about 
Linfair  competition,  educate  Congress 
and  others,  and  help  agencies  expand 
their  working  relationships  with  small 
businesses.  Respondents  are 
participating  nonprofit  JWOD  agencies. 

Agency  Representative:  Rebecca  L 
Smith,  703-603-7740. 

Dated:  September  30, 1993. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  93-24616  Filed  10-6-93;  8:45  am] 
BILUNQ  CODE  682&-33-M 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Performance  Review  Boards; 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 


Review  Board  in  accordance  with  the 
Office  of  the  Secretary  Senior  Executive 
Service  (SES)  Performance  Appraisal 
System: 

Hugh  L.  Brennan 
Iain  S.  Baird 
Gilbert  Colon 
Anthony  A.  Das 
David  L  Edgell 
Barbara  S.  Fredericks 
James  V.  Hackney 
Robert  F.  Kugelman 
Melissa  A.  Moss 
H.  James  Reese, 

Executive  Secretary,  Office  of  the  Secretary 
Performance  Review  Board. 

[FR  Doc.  93-24679  Filed  10-6-93;  8:45  am) 
BILUNQ  CODE  3S1»-B8-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic  Analysis 
Title:  ffistitutional  Remittances  to 
Foreign  Countries  (BE-40) 

Form  number:  Agency — BE-40;  0MB — 
0608-6002 

Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  414  respondents;  1296 
reporting  hours 

Average  hours  per  response:  1.5  hours 
Needs  and  uses:  The  survey  is  required 
in  order  to  obtain  comprehensive 
initial  data  concerning  the  transfer 
(gifts,  grants,  donations,  etc.)  by 
private  nonprofit  U.S.  institutions  to 
foreign  countries.  The  data  are  needed 
primarily  to  compile  the  U.S. 
international  accounts. 

Affected  public:  Non-profit  Institutions 
Frequency:  Quarterly  for  institutions 
transferring  $1  million  or  more  each 
year,  annually  for  all  others. 
Respondent’s  obligation:  Voluntary 
OMB  desk  officer:  Paul  Bugg,  395-7340 
Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  482- 
3271,  Department  of  Commerce,  room 
H5327, 14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Paul  Bugg,  OMB  Desk  Officer,  room 
3228,  New  Executive  Office  Building. 
Washington,  DC  20503. 
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Dated:  October  1. 1993. 

Edward  Mkhals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

|FR  Doc.  93-24700  Filed  10-6-93: 8:45  am) 
Ba.lJNQ  COOK  3810-CW-M 


International  Trade  Administration 
(A-680-008] 

Color  Television  Receivers  From  the 
Republic  of  Korea;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Depcutment  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  requests  by  the 
petitioners,  a  domestic  party,  and 
certain  respondents,  the  Department  of 
Conunerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  horn  the  Republic  of 
Korea.  The  review  covers  exports  of  this 
merchandise  to  the  United  States  during 
the  period  April  1, 1991,  through  March 
31, 1992.  Based  on  our  review  of  these 
exports,  we  preliminarily  find  the 
existence  of  dumping  margins. 

We  invite  interest^  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Gaisford  or  Zev  Primor,  Office  of 
Antidumpiag  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  United  Electrical  Workers  of 
America,  Independent,  International 
Brotherhood  of  Electrical  Workers, 
International  Union  of  Electronic. 
Electrical,  Salaried,  Machine  and 
Furniture  Workers,  AFL-QO,  and 
Industrial  Union  Department,  AFL-QO 
(the  Unions),  the  petitioners  in  this 
proceeding.  Zeniffi  Electronics 
Corporation  (Zenith),  a  domestic 
interested  party,  and  two  respondents, 
Goldstar  Co..  Ltd.  (Goldstar)  and  ‘ 
Daewoo  Electronics  Co.,  Ltd.  (Daewoo), 
requested  an  administrative  review  of 
the  antidiunping  duty  order  on  color 
television  receivers  (CTVs),  complete  or 
incomplete,  from  Korea  (49  FR 18336, 
April  30, 1984)  in  accordance  with  19 


CFR  353.22(a).  On  May  22, 1992,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  this  review  which  covers 
seven  manufacturers/exporters  for  the 
period  April  1, 1991,  through  March  31, 
1992  (57  FR  21769).  The  Department  is 
now  conducting  this  review  pursuant  to 
section  751  of  the  Tarifr  Act  of  1930,  as 
amended  (the  Tariff  Act). 

The  review  covers  seven 
manufacturers/exporters  for  the  period 
April  1, 1991,  through  March  31, 1992. 
On  August  3, 1992,  we  received 
questionnaire  responses  from  Daewoo, 
Goldstar,  and  Sam  won  Electronics,  Inc., 
(Samwon).  Two  companies.  Tongkook 
General  Electronics,  Inc.,  and  Cosmos 
Electronics  Manufacturing  Korea,  Ltd., 
did  not  respond  to  our  requests  for 
information.  When  a  company  fails  to 
provide  the  information  requested  in  a 
timely  manner,  the  Department 
considers  the  company  uncooperative 
and  generally  assigns  to  that  company 
the  higher  of  (a)  the  highest  rate 
assigned  to  any  company  in  any 
previous  review,  including  the  less- 
than-fair-value  investigation  (LTFV),  or 
(h)  the  highest  rate  for  a  respionding 
company  with  shipments  diuing  the 
period  of  review  (FOR).  Therefore,  we 
have  used  the  highest  rate  from  the 
LTFV  investigation  or  any  prior  review 
as  the  best  information  available  (BIA) 
in  determining  the  margins  for  these 
two  companies  for  this  review,  because 
this  rate  is  higher  than  the  hipest  rate 
in  the  current  review.  Two  other 
companies.  Samsung  Electronics  Co., 
Ltd.,  and  Quantronics  Memufacturing 
Korea.  Ltd.,  responded  to  the 
Department  that  they  had  no  sales 
during  the  FOR. 

On^ptember  18, 1992,  the 
Department  accepted  petitioners’ 
allegations  that  Daewoo’s  home  market 
sales  were  below  the  cost  of  production 
(COF).  We  issued  a  COF  questionnaire 
to  Daewoo  on  October  14, 1992.  Daewoo 
responded  to  the  COF  questionnaire  on 
November  4, 1992.  From  December  7, 
1992  through  December  17, 1992,  the 
Department  conducted  a  verification  of 
Goldstar’s,  Samwon ’s.  and  Daewoo’s 
questionnaire  responses  including 
Daewoo’s  COF  response. 

Scope  of  Review 

The  products  covered  by  this  review 
include  color  television  receivers, 
complete  and  incomplete,  from  the 
Republic  of  Korea.  The  order  covers  all 
CiVs  regardless  of  tariff  classification. 
During  ffie  FOR,  the  subject 
merchandise  was  classified  under 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  8528.10.60  and  8528.20.00. 
The  HTS  item  numbers  are  provided  for 


convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

United  States  Price 
We  based  U.S.  price  on  purchase 
price  (FF),  where  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States,  in 
accordance  with  section  772(b)  of  the 
Tariff  Act,  and  on  exporter’s  sales  price 
(ESF),  where  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  in  accordance 
with  section  772(c)  of  the  Tariff  Act.  For 
FF  sales,  we  made  adjustments  for 
Korean  wharfage,  ocean  freight,  Korean 
inland  freight.  Korean  brokerage  and 
handling,  ELAK  export  fee,  U.S. 
container  delivery,  marine  insurance, 
import  duties.  U.S.  brokerage,  U.S. 
customs  processing  fee,  U.S.  harbor 
maintenance  fee,  duty  drawback  and 
commissions. 

In  calculating  ESF,  we  made 
adjustments  for  Korean  wharfage, 

Korean  inland  freight,  ocean  freight, 
Korean  brokerage  and  handling.  U.S. 
import  duties,  U.S.  brokerage,  ELAK 
export  fee,  commissions,  return 
commissions,  marine  insurance.  U.S. 
customs  processing  fee,  U.S.  barbor 
maintenance  fee,  U.S.  container 
delivery,  direct  warranty  (service 
center),  direct  warranty  (supplied  parts), 
U.S.  credit  cost,  U.S.  royalty,  duty 
drawback,  U.S.  delivery  costs,  U.S. 
presale  warehousing,  rebates  and 
indirect  selling  expenses.  Indirect 
selling  expenses  include  indirect  selling 
expenses  incurred  in  the  United  States 
and  Korea,  return  set  loss  (parts),  return 
set  loss  (sales),  inventory  carrying  costs 
and  indirect  advertising. 

Further,  on  March  19, 1993,  the 
United  States  Court  of  Appeals  for  the 
Federal  Qrcuit,  in  affirming  the 
decision  in  Zenith  Electronics  Corp.  v. 
United  States,  Appeals  92-1043,  -1044, 
-1045,  -1046  (Fed.  Cir.  March  19, 1993), 
ruled  that  section  772(d)(1)(C)  of  the 
Tariff  Act  provides  for  an  addition  to 
U.S.  price  to  account  for  taxes  which  the 
exporting  country  would  have  assessed 
on  the  merchandise  had  it  been  sold  in 
the  home  market,  and  that  section 
773(a)(4)(B)  of  the  Tariff  Act  does  not 
allow  circumstance-of-sale  adjustments 
to  foreign  market  value  (FMV)  for  the 
difierence  in  taxes.  Accordingly,  we 
have  changed  our  practice  and  will  no 
longer  calculate  a  hypothetical  tax  on 
the  U.S.  product,  but  will  add  to  the 
U.S.  price  the  absolute  amount  of  tax  on 
the  comparison  merchandise  sold  in  the 
country  of  exportation.  By  adding  the 
amount  of  home  market  tax  to  U.S. 
price,  absolute  dumping  margins  are  not 
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inflated  or  deflated  by  diflerences 
between  taxes  included  in  FMV  and 
those  added  to  U.S.  nrice. 

In  addition,  we  wul  propose  a  change 
in  19  CFR  353.2(0(2)  to  provide  that  we 
will  calculate  weighted-average 
dumping  margins  by  dividing  the 
aggregated  diunping  margins,  calculated 
as  described  above,  by  the  aggregated 
U.S.  prices  net  of  taxes.  This  ch^ge 
would  result  in  weighted-average 
dumping  margin  rates  which  are  neither 
inflated  nor  deflated  on  account  of  our 
methodology  of  accounting  for  taxes 
paid  in  the  home  market  but  rebated  or 
not  collected  by  reason  of  exportation. 
We  are  in  the  process  of  drafting  this 
proposed  change,  and  we  will  begin  the 
rulemaking  process  as  soon  as  possible. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Tariff  Act,  we  used 
home  market  prices  to  unrelated 
purchasers  in  calculating  FMV  for 
Goldstar,  Daewoo  and  S^won.  We 
used  constructed  value  (CV)  in 
accordance  with  section  773(a)(2)  of  the 
Tari^  Act  for  Daewoo  for  home  market 
sales  of  one  model. 

As  noted  above,  petitioners  alleged  ■ 
that  Daewoo  sold  CTVs  in  the  home 
market  at  prices  helow  their  CXDP.  We 
considered  the  allegation  sufficient  to 
warrant  an  investigation  of  possible 
home  market  sales  below  the  QDP.  As 
a  result  of  the  investigation,  we  foimd 
less  than  10  percent  of  the  sales  cf  most 
models  below  cost  Therefore,  these 
sales  have  not  been  eliminated  from  the 
home  market  data  base.  However,  for 
one  model  we  did  find  between  10 
percent  and  90  percent  of  sales  were 
made  at  prices  below  the  COP  and  over 
an  extended  period  of  time. 
Furthermore,  no  evidence  was 
presented  to  indicate  that  below-cost 
COP  prices  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  tr^e.  Therefore, 
we  disregarded  the  below  COP  sales  of 
that  model.  Subsequently,  where  we 
were  not  able  to  find  contemporaneous 
sales  of  that  model  in  the  home  market 
to  compare  with  sales  of  its  comparison 
model  in  the  United  States,  either 
within  the  same  month  of  the  U.S.  sales 
or  90  days  before  or  60  days  after  that 
month  the  Department  based  FMV  on 
CV,  as  descril^  in  section  773(e)  of  the 
Tariff  AcL 

To  calculate  FMV,  we  made 
adjustments  for  discoimts  and  rebates, 
inland  freight,  direct  selling  expenses, 
differences  in  the  physical 
characteristics  of  the  merchandise,  and 
differences  in  packing  costs.  In  making 
the  adjustment  for  differences  in  the 
physical  characteristic  of  the 


merchandise,  we  used  the  information 
as  submitted  by  respondents. 

For  comparisons  to  PP  sales,  we  made 
adjustments  for  home  mariiet  indirect 
selling  expenses,  limited  to  the  amount 
of  net  commissions  incurred  on  U.S. 
sales  in  accordance  with  19  CTR 
353.56(b)(1). 

For  comparisons  to  ESP  sales,  we  also 
made  adjustments  for  indirect  selling 
expense  incurred  in  the  home  maiket. 
We  limited  the  amount  deducted  for 
indirect  selling  expenses  incurred  in  the 
home  market  by  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales 
in  accordance  with  19  CFR  353.56(b)(2). 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  for  the  period 
April  1, 1991,  tliTOugh  March  31, 1992, 
to  be: 


Manufacturer/exporter 

1  Margin 
percentage 

Daewoo  Electronics  Co.,  Ltd . 

0.46 

Goldstar  Electronics  Co.,  Ltd  _ _ 

0.00 

Samwon  Electronics.  Inc _ 

Cosmos  Electronics  Manulactur- 

0.53 

ing  Korea  - . . . . . . 

Quantronics  Manufacturing 

16.57 

Korea,  Ltd . 

’3.63 

Samsung  Electronics  Co.,  Ltd _ 

Tangkook  General  Electronics, 

’0.37 

Inc _ _ _ 

16.57 

’  No  shipments:  rate  from  previous  review. 


Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  no  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  no  later  than  37  days  after  the  date 
of  publication  of  this  notice. 

Within  10  days  of  the  date  of 
publication  of  this  notice,  interested 
parties  to  this  proceeding  may  request  a 
disclosure  and/or  a  hearing.  The 
hearing,  if  requested,  will  take  place  no 
later  than  44  days  after  publication  of 
this  notice.  Persons  interested  in 
attending  the  hearing  should  ccmtact  the 
Department  fw  the  date  and  time  of  the 
hearing 

The  Department  will  subsequently 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  a 
hearing 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  Customs  Service  upon 
completion  of  this  review. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  firom  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
companies  will  be  those  rates 
established  in  the  final  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise. 

On  March  25,1993,  the  Court  of 
International  Trade  (OT),  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
V.  United  States.  Slip  Op.  93-83, 
decided  that  once  an  “all  others”  rate  is 
established  for  a  company,  it  can  only 
be  changed  through  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  “all  others”  rate  from  the 
LTFV  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  imless  we  are 
able  to  ascertain  the  “all  others”  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  “new  shipper” 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  as  the  “all  others” 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  “all 
others”  rate  for  the  purposes  of  this 
review  will  be  13.90  percent,  the  “all 
others”  rate  established  in  the  LTFV 
investigation  (49  FR  7620,  March  1, 
1984). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  resp<msibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
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prior  to  liquidation  of  the  relevant 
entries  during  this  review  period.  ^ 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presiunption  that  reimbiusement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

’This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  and  19  CFR  353.22. 

Dated:  September  30, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-24701  Filed  10-6-93;  8:45  am) 
BlUINQ  COM  asio-oa-p 


[A-588-028] 

Roller  Chain,  Other  Than  Bicycle,  From 
Japan  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AQENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  from 
the  American  Chain  Association,  the 
petitioner  in  this  proceeding,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  ^m  Japan.  The 
review  covers  four  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  April  1, 
1991  through  March  31, 1992. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  revised  the  results  from  those 
presented  in  our  preliminary  results. 
EFFECTIVE  DATE:  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Prosser  or  Wendy  J.  Frankel,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone:  (202)  482-1130. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  25, 1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  11397)  the  preliminary  results  of  its 
administrative  review  of  ^e 
Antidumping  finding  on  roller  chain, 
other  than  bicycle,  ^m  Japan  (38  FR 
9226;  April  12, 1973).  The  Department 
has  now  completed  this  review  in 


accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  roller  (±ain,  other  than 
bicycle,  from  Japan.  The  term  “roller 
chain,  other  than  bicycle,”  as  used  in 
this  review  includes  chain,  with  or 
without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
transmission  and/or  conveyance.  Such 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  the 
bushings  and  the  rollers  are  free  to  turn 
on  the  bushings.  Pins  and  bushings  are 
press  fit  in  their  respective  link  plates. 
Chain  may  be  single  strand,  having  one 
row  of  roller  links,  or  multiple  strand, 
having  more  than  one  row  of  roller 
links.  The  center  plates  are  located 
between  the  strands  of  roller  links.  Such 
chain  may  be  either  single  or  double 
pitch  and  may  be  used  as  power 
transmission  or  conveyer  chain. 

This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  This  review 
further  covers  chain  model  niimbers  25 
and  35.  Roller  chain  is  ciirrently 
classified  under  the  Harmonized  Tariff 
Schedule  (HTS)  subheadings  7315.11.00 
through  7619.90.00.  HTS  item  niunbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  Hitachi  Metals 
Techno  Ltd.  (Hitachi),  Izumi  Chain 
Manufacturing  Co.,  Ud.  (Izumi),  Pulton 
Chain  Co.,  Ltd.  (Pulton),  and  R.K.  Excel 
(Excel),  for  the  period  April  1, 1991 
throu^  March  31, 1992.  On  July  6, 
1992,  the  American  Chain  A^ociation 
(ACA),  the  petitioner  in  this  proceeding, 
submitted  a  timely  withdrawal  of  its 
request  for  review  for  Sugiyama  Chain 
Co.,  Ltd.  (Sugiyama).  Accordingly,  we 
terminated  our  review  of  Sugiyama. 

Pursuant  to  a  preliminary  injimction 
and  order  issued  by  the  Court  of 
International  Trade  (QT),  we  have 
suspended  our  review  of  two  additional 
manufacturer/exporters,  Daido  Kogyo 
Co.,  LtdTDaido  Corporation  and  Enmna 
Chain  Manufactiuing  Co.,  Ltd./Daido 
Corporation.  Daido  Corporation  v. 
United  States.  807  F.Supp.  1571  (OT, 
November  25, 1992).  These  companies 
will  be  reviewed  separately,  and  their 
final  results  will  be  published  in  a  later 
notice. 


Analysis  of  Comments  Received 
Comment  1 

Petitioner  asserts  that  the  Department 
must  recalculate  the  Japanese  value- 
added  tax  (VAT)  adjustment  for  all  three 
companies,  in  acco^ance  with  the 
opinion  of  the  CTT  in  Federal-Mogul 
Corp.  v.  United  States,  Slip.  Op.  93-7 
(Febru^  4, 1993). 

Petitioner  argues  that  the  Japanese 
VAT  rate  should  be  multiplied  by  net 
U.S.  and  home  market  prices,  and  that 
the  Department  should  ensure  that  the 
amount  added  to  each  U.S.  sale  is  less 
than  or  equal  to  the  amount  added  to 
comparable  home  market  sales. 

Izi^i  contends  that  this  tax  issue  has 
not  yet  been  the  subject  of  a  final 
decision  by  the  Court  of  Appeals  for  the 
Federal  Ci^it,  and  argues  that  the 
Department  should  continue  to 
calculate  the  VAT  adjustment  as  it  did 
for  the  preliminary  results. 

Department’s  Position 

We  agree  in  part  with  petitioner.  On 
March  19, 1993,  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit,  in 
affirming  the  decision  in  Zenith 
Electronics  Corp.  v.  United  States 
{Zenith  Electronics  v.  United  States), 
Appeals  92-043,  -1044,  -1045, 1046 
(Fed.  Cir.  March  19, 1993),  ruled  that 
section  772(d)(1)(C)  of  the  Tariff  Act 
provides  for  an  addition  to  U.S.  price  to 
account  for  taxes  which  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market,  and  that  Section 
773(a)(4)(B)  of  the  Tariff  Act  does  not 
allow  circiunstance-of-sale  adjustments 
to  foreign  market  value  (FMV)  for 
differences  in  taxes.  Accordingly,  we 
have  changed  our  practice  and  will  no 
longer  calculate  a  hypothetical  tax  on 
the  U.S.  product,  but  will,  for  the  time 
being,  add  to  the  U.S.  price  the  absolute 
amovmt  of  tax  on  the  comparison 
merchandise  sold  in  the  country  of 
exportation.  By  adding  the  amount  of 
home  market  tax  to  U.S.  price,  absolute 
dumping  margins  are  not  inflated  or 
deflated  by  differences  between  taxes 
included  in  FMV  and  those  added  to 
U.S.  price  {Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Steel  Flat  Products  From 
Argentina;  et  al.;  58  FR  37062,  July  9, 
1993). 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(0(2)  to  provide  that  we 
will  calculate  weighted-average 
dumping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
U.S.  prices  net  of  taxes. 

This  change  would  result  in 
weighted-average  dumping  margin  rates 


Federal  Register  /  Vol,  58,  No.  193  /  Thursday,  October  7,  1993  /  Notices 


52265 


which  are  neither  inflated  nor  deflated 
on  account  of  our  methodology  of 
accounting  for  taxes  paid  in  the  home 
market  but  rebated  or  not  collected  by 
reason  of  exportation.  We  are  in  the 
process  of  drafting  this  proposed 
change,  and  we  will  begin  the 
rulemaking  process  as  soon  as  possible. 

Comment  2 

Qting  section  353.45(a)  of  the 
Department’s  regulations,  petitioner 
argues  that  the  Apartment  must 
determine  whether  certain  home  market 
sales  made  by  Izumi  to  a  related  party 
were  made  at  arm’s  length.  Petitioner 
contends  that  the  Department  should 
create  a  computer  program  to  test 
whether  the  sales  to  the  related  party 
were  arm’s-length  transactions,  arguing 
that  if  a  substantial  portion  of  these 
sales  were  not  made  at  arm’s  length, 
then  the  transactions  must  be 
disregarded  in  the  calculation  of  FMV. 

Citing  section  353.45(b)  of  the 
Department’s  regulations,  petitioner  also 
argues  that  even  if  the  sales  at  issue 
appear  to  be  arm’s-length  transactions, 
the  Department  may  decide  to  calculate 
FMV  based  on  the  subsequent  resale 
prices  of  the  related  party. 

Petitioner  additioi^ly  claims  that  the 
Department  cannot  complete  the 
administrative  review  of  Izumi  without 
determining  whether  any  roller  chain 
sold  to  related  parties  in  the  home 
market  was  subsequently  resold  to 
customers  in  the  United  States. 

Petitioner  submits  that  the  Department 
should  require  the  related  party  in 
question  to  certify  that  no  roller  chain 
purchased  horn  Izumi  was  resold  to  the 
United  States  during  the  1991-992 
administrative  review  period.  Citing 
Roller  Chain,  Other  Than  Bicycle,  From 
Japan,  55  FR  42602  (October  22. 1990), 
and  Roller  Chain,  Other  Than  Bicycle, 
From  Japan,  55  FR  42608  (October  22, 
1990),  petitioner  contends  that  the 
Department  must  either  obtain  further 
information  concerning  these  issues  or 
reject  the  home  maiket  portion  of 
Izumi’s  response  and  assign  a  margin 
based  on  the  best  information  available 
(BIA). 

Izumi  asserts  that  it  accurately 
reported  all  sales  for  export  to  the 
United  States  during  the  period  of 
review.  Izumi  also  argues  that  there  is 
no  record  evidence  to  support 
petitioner’s  allegation  that  Izumi’s  home 
market  sales  listing  is  inaccurate  or  that 
any  sales  to  its  home  maiket  customers 
were  intended  for  export 

Qting  Antifriction  Bearings  (Other 
Than  Taper^  Roller  Bearings)  and 
Parts  Thereof  from  France;  et  al..  Final 
Results  of  Administrative  Review,  57  FR 
28360  (June  24, 1992),  Izumi  asserts  that 


the  Department  has  rejected  allegations 
in  the  past  when  they  lack  supporting 
evidence.  Qting  China  National  Arts  &• 
Crafts  V.  United  States,  15  QT  417,  771 
F.Supp.  407  (August  15, 1991),  Izumi 
claims  that  mere  speculation  cannot 
form  a  reasonable  basis  for  a 
determination.  Izumi  contends  that 
making  sales  to  a  related  company 
demonstrates  nothing,  and  that  the 
Department’s  regulations  specifically 
allow  for  the  use  of  sales  to  related 
parties  if  such  sales  are  made  at  arm’s 
length. 

Izumi  claims  that  none  of  the  home 
market  sales  in  question  could  have 
become  exporter’s  sales  price  (ESP) 
sales  because  there  are  no  U.S. 
importers  or  other  parties  which  are 
related  to  Izumi  according  to  the 
definitions  of  an  exporter  found  in 
section  771(13)  of  the  Tariff  Act. 

In  addition,  Izumi  states  that  none  of 
the  home  market  sales  at  issue  could 
have  been  purchase  price  (PP)  sales 
because  there  is  no  evidence  that  it 
knew,  or  should  have  known,  that  any 
of  its  home  market  sales  were  intended 
for  export.  Qting  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof,  from  the  Federal 
Republic  of  Germany,  56  FR  31692  (July 
11, 1991),  Izumi  asserts  that  the 
Department  cannot  conclude  that  the 
home  market  sales  to  a  related  party  are 
PP  sales  absent  evidence  that  Iziuni 
knew,  or  should  have  known,  that  any 
of  its  home  market  sales  were  intended 
for  export. 

Izumi  contends  that  petitioner’s 
demand  for  certification  by  the  related 
home  market  customer  is  irrelevant 
because  Izumi  had  no  knowledge  of  the 
destination  of  the  merchandise  sold  to 
the  related  party,  and  Izumi  had  no 
control  over  the  merchandise  once  it 
had  been  sold.  Qting  Television 
Receivers,  Monochrome  and  Color,  from 
Japan;  Final  Results  of  Administrative 
Review,  58  FR  11211  (February  24, 
1993),  Izumi  claims  that  it  cannot  be 
considered  the  exporter  without 
evidence  that  it  had  knowledge  that  the 
merchandise  would  be  subsequently 
sold  to  the  United  States. 

Iziuni  also  claims  that  there  is  no 
basis  for  the  application  of  a  rate  based 
solely  on  BIA.  Izumi  argues  that  it  has 
submitted  complete  and  timely 
responses  to  the  Department’s 
questionnaire  and  supplemental 
requests  for  information,  and  that  it  has 
done  nothing  to  impede  the 
Department’s  review.  Qting  Roller 
Chain,  Othw  Than  Bicycle,  From  Japan, 
57  FR  56319  (November  27, 1992),  and 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France;  et  al..  Final 


Results  of  Administrative  Review,  57  FR 
28360  (June  24. 1992),  and  other  cases, 
Izumi  asserts  that  the  Department 
should  (1)  disregard  home  market  sales 
to  related  parties  which  are  not  arm’s- 
length  transactions  in  the  calculation  of 
FMV,  (2)  base  FMV  on  constructed 
value  (CV)  where  no  contemporaneous 
home  market  sales  to  unrelated 
purchasers  are  available,  and  (3)  use 
BIA  as  the  basis  for  FMV  only  where  no 
contemporaneous  home  market  sales  or 
CV  data  are  available. 

Department’s  Position 

We  agree  with  petitioner  in  part. 
Petitioner  is  correct  in  that  the 
Department  must  be  satisfied  that 
certain  home  market  sales  made  by 
Izumi  to  a  related  party  were  made  at 
arm’s  length.  We  also  agree  that  if  these 
sales  were  not  made  at  arm’s  length, 
then  the  transactions  must  be 
disregarded  in  om  calculation  of  FMV. 

It  is  our  practice  to  use  sales  to  related 
customers  only  where  we  determine 
such  sales  are  made  at  arm’s  length,  i.e., 
at  prices  comparable  to  prices  at  which 
the  firm  sold  identical  merchandise  to 
unrelated  customers.  We  have  created  a 
computer  program  to  test  whether  the 
sales  to  the  related  party  in  question 
were  arm’s-length  transactions,  and  we 
have  determine  that  these  sales  were 
not  made  at  arm’s  length.  As  a  result,  we 
have  disregarded  these  sales  in  our 
calculation  of  FMV. 

We  disagree  with  petitioner’s  claim 
that  the  Department  cannot  complete 
the  administrative  review  of  Izumi 
without  determining  whether  any  roller 
chain  sold  to  the  related  party  in  the 
home  market  was  subsequently  resold  to 
the  United  States.  We  also  disagree  with 
petitioner’s  claim  that  the  Department 
should  require  the  related  party  in 
question  to  certify  that  no  roller  chain 
purchased  fiom  Izumi  was  resold  to  the 
United  States  during  the  1991-992 
administrative  review  period.  Izumi  has 
certified  that  the  information  it 
submitted,  including  its  home  maiket 
and  U.S.  sales  listings  and  its  sales  and 
distribution  systems,  is  complete  and 
accurate.  Because  there  are  no  U.S. 
importers  or  parties  which  are  related  to 
Izumi,  according  to  the  definitions  of  an 
exporter  foimd  in  section  771(13)  of  the 
Tariff  Act,  Izumi  correctly  points  out 
that  the  only  way  these  home  market 
sales  could  ultimately  be  viewed  as  PP 
sales  is  if  Izumi  knew,  or  should  have 
known,  that  any  of  its  home  maiket 
sales  were  intended  for  export.  There  is 
no  information  on  the  record  on  which 
to  conclude  that  merchandise  sold  to 
related  parties  in  the  home  market  was 
subsequently  resold  to  the  United 
States,  or  that  Izumi  knew  or  should 
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have  known  the  ultimate  destination  of 
the  sales  at  issue. 

Finally,  petitioner’s  argument  that  we 
must  either  obtain  additional 
information  or  apply  BIA  is  misplaced. 
The  1988-989  review,  cited  by 
petitioner  in  support  of  this  argument, 
was  one  in  which  we  stated  that  there 
was  no  basis  on  which  to  calculate 
FMV.  Because  this  review  may  be 
completed  with  data  already  on  the 
record  (home  maricet  sales  to  uiuelated 
parties  and  CV),  there  is  no  need  for 
additional  information.  We  have 
disregarded  home  market  sales  to 
related  parties  in  the  calculation  of  FMV 
because  they  were  not  made  at  arm’s 
length.  Furthermore,  we  have  based 
FMV  on  CV  where  no  contemporaneous 
home  market  sales  to  luirelated 
purchasers  are  available.  All  of  Izumi’s 
FMVs  were  derived  from  either 
contemporaneous  home  market  sales  or 
CV. 

Comment  3 

Petitioner  argues  that  Excel’s  home 
market  technical  service  costs  should  be 
treated  as  indirect  selling  expenses 
because  the  questionnaire  response  does 
not  clearly  indicate  whether  all  of  the 
expenses  were  incurred  during  the 
period  of  review  and  whether  the 
expenses  were  incurred  exclusively  on 
roller  chain  transactions.  Petitioner 
further  argues  that  certain  frxed  costs 
included  in  Excel’s  technical  services 
claim  should  be  treated  as  indirect 
selling  expenses. 

Excel  submits  that  its  allocation 
methodology  (dividing  technical  service 
expenses  incurred  during  the  period  by 
total  sales  during  the  period)  is 
reasonable  and  identical  to  that  used  in 
prior  reviews.  Excel  also  claims  that  all 
of  the  technical  service  costs  were 
directly  related  to  sales. 

Department's  Position 

We  agree  in  part  with  petitioner.  We 
are  satisfied  that  the  methodology  used 
by  Excel  to  allocate  home  market 
technical  service  expenses  (on  the  basis 
of  sales  value)  is  reasonable.  In  addition, 
we  have  treated  the  travel  portion  of 
Excel’s  technical  service  costs  as  a 
direct  selling  expense,  because  these 
expenses  would  not  have  been  incurred 
ab^nt  the  sale  of  subject  merchandise. 
We  agree  with  petitioner,  however,  that 
fixed  costs  associated  with  technical 
services  (salaries,  benefits,  and 
automobile  depreciation),  following  our 
longstanding  practice,  should  be  treated 
as  indirect  selling  expenses,  and  we 
have  adjusted  our  calculations 
accordingly. 


Comment  4 

Qting  section  353.56(a)(2)  of  the 
De{>artment’s  regulations,  petitioner 
claims  that  the  Department  should 
revise  Excel’s  home  market  direct 
advertising  claim  so  as  to  treat  the 
expenses  associated  with  direct  media 
advertising  and  calendars,  stickers,  and 
posters  as  indirect  selling  expenses. 
Petitioner  further  claims  that  if  the 
Department  cannot  make  these 
adjustments  based  on  information  in  the 
record,  then  the  entire  home  market 
advertising  claim  should  be  treated  as 
an  indirect  expense. 

Petitioner  maintains  that  the 
examples  of  direct  media  advertising 
provided  by  Excel  in  its  questionnaire 
response  are  examples  of  institutional 
advertising,  which  is  targeted  broadly  to 
benefit  the  overall  firm  rather  than  a 
specific  product,  and  therefore  should 
not  be  deducted  from  FMV  as  a  direct 
expense. 

Citing  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Japan,  57  FR  4949 
(February  11, 1992),  petitioner  argues 
that  the  Department  has  treated  home 
market  advertising  costs  as  indirect 
expenses  where  respondents  have  failed 
to  identify  the  medium  in  which  the 
advertisements  were  placed. 

In  addition,  petitioner  notes  that  the 
English  phrase  ‘Made  in  Japan”  appears 
in  small  script  on  one  of  Reel’s  home 
market  advertising  examples.  Petitioner 
argues  that  such  a  phrase  suggests  that 
the  advertisement  in  question  may  not 
have  been  directed  at  Japanese  home 
market  customers. 

Petitioner  submits  that  there  is  no 
evidence  that  the  calendars,  stickers, 
and  posters  were  provided  to  Excel’s 
customers’  customers.  Petitioner  claims 
that  such  promotional  merchandise  is 
given  away  by  salesmen  to  their  ovm 
customers,  and  petitioner  argues  that 
the  costs  associated  with  su^  items 
should  be  treated  as  indirect  selling 
exp>enses. 

Excel  asserts  that  the  advertising 
samples  in  its  questionnaire  response 
specifically  advertise  chain,  as  opposed 
to  the  other  products  manufactured  by 
Excel.  Excel  contends  that  its 
questionnaire  response  identifies  the 
media  in  which  the  advertisements  at 
issue  were  placed.  Excel  additionally 
contends  that  it  only  submitted  home 
market  advertising  expenses  for  sales  of 
roller  chain. 

Excel  states  that  it  chose  to  have  all 
promotional  materials  for  chain, 
regardless  of  market,  printed  in  English. 
Excel  argues  that  a  single  printing  is 
economical,  and  that  using  the  English 
phrase  “Made  in  Japan”  fosters  an 


impression  of  quality  to  customers  in 
Japan.  Excel  al^  argues  that  many 
Japanese  companies  use  English  in  their 
logos  for  the  Japanese  market,  including 
the  “Made  in  Japan”  phrase. 

Excel  asserts  that  the  expenses  in 
question  are  for  advertising  and  sales 
promotion  directed  at  second-level 
customers  or  end-users.  According  to 
Excel,  promotional  items  such  as 
calendars,  stickers,  watches,  and  tee- 
shirts  are  promotional  devices  for  the 
end-user  and  retailer  markets.  In 
addition.  Excel  argues  that  it  answered 
every  question  concerning  advertising 
in  the  Department’s  May  22, 1992, 
questionnaire,  and  that  neither  the 
petitioner  nor  the  Department  requested 
additional  information. 

Department’s  Position 

We  disagree  with  petitioner.  Excel 
manufactures  merchandise  other  than 
roller  chain,  specifically,  rims,  wheels, 
and  hinges,  yet  the  advertisements 
referred  to  by  petitioner  as  examples  of 
institutional  advertising  actually 
include  the  word  “chain”.  We  view 
these  advertisements  as  product- 
specific,  rather  than  institutional,  and 
have  accepted  the  associated  expenses 
as  direct  expenses. 

Petitioner  is  incorrect  in  claiming  that 
Excel  failed  to  identify  the  mediiun  in 
which  Excel’s  advertisements  appeared. 
Excel  listed  each  type  of  advertising  it 
used  in  Appendix  ^5f-2  of  its  July  27, 
1992,  questionnaire  response. 

We  are  satisfied  with  Excel’s 
explanations  concerning  the  use  of 
English  in  its  home  market 
advertisements.  It  is  not  uncommon  for 
Japanese  companies  to  use  English  in 
their  home  market  advertising,  as  noted 
by  Excel,  and  there  is  no  additional 
information  on  the  record  from  which  to 
conclude  that  Excel’s  home  market 
advertising  was  not  directed  at  the 
customers  of  Excel’s  customers. 

We  are  also  satisfied  with  Excel’s 
explanations  concerning  the  ultimate 
targeting  of  its  promotional  materials. 
There  is  no  information  on  the  record 
from  which  to  conclude  that  the 
promotional  materials  at  issue  were  not 
directed  at  end-users.  We  have, 
therefore,  accepted  Excel’s  advertising 
and  sales  promotion  expenses  as  direct 
expenses. 

Final  Results  of  the  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  weighted-average  margins 
exist  for  the  April  1, 1991  through 
March  31, 1992  period: 
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Manufacturer/exporter 

Margin 

(percent) 

Hitachi  Metals  Techno,  Ltd  _ 

112.68 

Izumi . 

0.38 

Pijitnn  Chain . 

0.00 

RK  Excel  (Takasago)  . 

0.03 

'No  shipments  durinp  the  period.  Rate  is 
from  the  last  period  in  which  there  were 
shipments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  roller  chain,  other  than 
bicycle,  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 

The  cash  deposit  rates  for  Izumi,  Pulton 
Chain,  and  1^  Excel  will  be  zero  (0.00) 
because  the  margins  for  these  firms  are 
de  minimis.  The  cash  deposit  rate  for 
Hitachi  will  be  12.68  percent;  (2)  for 
merchandise  exported  by  manufactxuors 
or  exporters  not  covered  in  this  review 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or 
determination  for  which  the 
manufactiuer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
earlier  reviews,  or  the  LTFV 
investigation,  but  the  manufactiuer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review,  earlier  reviews,  or  the  LTFV 
investigation,  whichever  is  the  most 
recent;  (4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  the  "new  shipper”  rate  established  in 
the  first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  was  established,  as  discussed 

On  ^y  25, 1993,  the  QT  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company  it  can  only  be  changed 


through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  “all  others” 
rate  from  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  or 
clerical  errors  as  a  result  of  litigation)  in 
proceedings  governed  by  antidiunping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  “all  others”  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper” 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  or  clerical  errors  as  a 
result  of  litigation)  as  the  “all  others” 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  “all  others”  rate 
from  the  Treasury  LTFV  investigation, 
the  “all  others”  rate  for  the  purposes  of 
this  review  would  normally  be  the  “new 
shipper”  rate  established  in  the  first 
notice  of  final  results  of  administrative 
review  published  by  the  Department  (46 
FR  44488.  September  4, 1981).  However, 
a  “new  shipper”  rate  was  not 
established  in  that  notice.  Therefore,  the 
“all  others”  rate  of  15.92  percent  comes 
from  Roller  Chain,  Other  Than  Bicycle, 
from  Japan,  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding,  48  FR  51801  (November  14, 
1983),  the  first  review  conducted  by  the 
Department  in  which  a  “new  shipper” 
rate  was  established. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  efiect  until  . 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  retur^destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 


Failure  to  comply  with  the  regulations 
and  terms  of  the  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  September  24. 1993. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-24702  Filed  10-6-^3;  8:45  am) 
BILUNQ  CODE  351(M)5-P 


[A-688-028] 

Roller  Chain,  Other  Than  Bicycle,  From 
Japan  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review. 

SUMMARY:  We  are  amending  our  final 
results  of  administrative  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  ^m  Japan  with 
respect  to  one  firm,  RK  Excel,  to  correct 
ministerial  errors. 

EFFECTIVE  DATE:  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Prosser  or  Wendy  Frankel,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230; 
telephone:  (202)  482-1130. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  27, 1992,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (57  1^  56319)  the  final  results 
of  its  April  1, 1990  through  March  31, 
1991,  administrative  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  ^m  Japan  (38  FR 
9226;  April  12. 1973). 

RK  Excel,  a  respondent  in  this 
proceeding,  submitted  timely  comments 
concerning  certain  alleged  clerical  and 
ministerial  errors  in  the  Department’s 
calculation  of  RK  Excel’s  final  dumping 
margin.  Specifically,  RK  Excel  alleges 
that  the  Department  inadvertently  used 
a  supplemental  model-match 
concordance  as  a  replacement  for,  rather 
than  in  conjunction  with,  the 
concordance  submitted  with  RK  Excel’s 
questioimaire  response.  RK  Excel  argues 
that  as  a  result  of  this  alleged  error,  a 
margin  based  on  the  best  information 
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available  (BIA)  was  applied  to  the  U.S. 
sales  lacking  contemporaneous  home 
market  sales. 

In  additicm,  RK  Excel  observes  that  a 
BIA  rate  was  applied  to  U.&  sales  of 
model  CR50SO  Mcause  no 
contemporaneous  matches  tA  the  most 
similar  home  market  model  could  be 
found.  RK  Excel  claims  that  the  failure 
to  find  a  match  was  due  exclusively  to 
a  typographical  error  whereby  the  most 
similar  home  market  model  was  listed 
as  GB525SM0Z4  rather  than 
GB525SM02^  (i.e.,  a  zero  was 
inadvertently  used,  rather  than  the  letter 
“O”). 

Amended  Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received  from  RK  Excel,  we 
have  corrected  the  ministerial  errtus 
noted  above  and  we  have  amended  our 
final  results  for  the  April  1, 1990 
throu^  Mardi  31, 1991  period  with 
respect  to  RK  Excel.  The  amended 
weighted-average  margin  for  RK  Excel  is 
0.41  percent. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  fodividual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Because  the  Department  has 
issued  final  results  of  review  for  a 
subsequent  period,  this  amendment 
does  not  affkl  cash  deposit  rates  for 
exports  of  the  subject  iperchandise  frxun 
Japan. 

This  notice  is  in  accordance  with 
sections  751(f)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1675ff)),  and  19 
CFR  353.28. 

Dated:  September  7, 1993. 

Joseph  A.  Spetriai, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-24703  Filed  10-6-93;  8:45  amj 
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[A-688-028] 

Roller  Cturtn,  Other  Than  Bicycle,  From 
Japan  Court  of  Intemadonal  Trade 
Deciston 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

SUMMARY:  On  May  19, 1993,  the  United 
States  Court  of  International  Trade  (QT) 
affirmed  the  Deparimrat  of  Commerce’s 
redetennination  on  remand  of  the  final 
results  of  the  fifrh  and  sixth 
administrative  reviews  of  the 
antidumping  duty  order  on  roller  chain. 


other  than  bicycle,  from  fopan  (55  FR 
42602,  Octobmr  22, 1990,  and  55  FR 
42508,  October  22, 1990).  Supywva 
Chain  Co.,  Ltd.;  IBOC  of  Japan  Co.,  Ltd., 
and  HKK  Chain  Corporation  of  America 
V.  United  States,  (Slip  Op.  93-77,  May 
19, 1993)  ISugjyama).  The  results 
covered  the  periods  April  1, 1987, 
through  Man±  31, 1988,  and  April  1, 
1988,  throu^  March  31, 1989. 

EFFECTIVE  DATE:  October  7. 1993. 

FOR  FURTHER  OiFORMATlON  CONTACT: 
Michelle  Frederick  or  Louis  Apple, 

Office  of  Antiduunping  Investigations, 
Intematicmal  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington.  D.C.  20230;  telephone 
(202)  482-0186  or  482-1769, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  30, 1992,  the  QT  in 
Sugiyama  Chain  Co.,  ltd.;  I&OC  of 
Japan  Co.,  Ltd.,  and  HKK  Chain 
Corporation  of  America  v.  United 
States,  Stip  Op.  90-67  (June  30, 1992), 
remanded  the  final  results  of  the  fifth 
and  sixth  administrative  reviews  of  the 
antidumping  duty  cmlm’  on  roller  chain, 
other  thw  bicycle,  froni  Japan  (55  FR 
42602,  October  22, 1990,  and  55  FR 
42608,  October  22, 1990)  to  the 
Departmmit  fru'  reconsideration.  On 
August  25, 1992,  the  Court  amended  its 
remand  ordering  the  Deportment  to;  1) 
revise  the  final  results  to  show  channel- 
specific  dumping  margins  for  those 
distributors  that  were  investigated;  and 
2J  reexamine  the  selection  of  home 
market  models  for  comparisons  with 
purchase  price  sales  and  exporter’s  sales 
price  transactions.  On  October  16, 1992, 
the  Dep>artment  submitted  its 
redetermination  on  remand  to  the  QT. 

In  its  decision  in  Timken  Co.  v. 

United  States.  893  F.2d  337  (Fed.  Qr. 
1990)  (Timken),  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C  1516a(e),  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  “in 
harmony”  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
“conclusive”  court  decision.  The  QTs 
decision  in  Sugiyama  on  May  19, 1993, 
which  affirmed  the  Department’s 
redetermination,  constitutes  a  decision 
not  in  harmony  with  the  Department’s 
affirmative  final  results.  Publication  of 
this  notice  fulfills  the  Timken 
requirement 

Accordingly,  Commerce  will  continue 
the  suspension  of  hquidation  of  the 
subject  merchandise.  Further,  absent  an 
appeal,  or,  if  appealed,  upon  a 
“conclusive”  court  decision  affirming 


the  CTT’s  opinion,  the  Department  will 
amend  the  final  affirmative  results  of 
roller  chain,  otbor  than  bicycle,  from 
Japan  to  reflect  the  amend^  margins  of 
the  Department's  redetermination  on 
remand,  which  were  affirmed  by  tbe 
QT. 

Dated:  September  29, 1993. 

Jeseph  A.  Spetriai, 

Acting  Assistant  Secretary  for  Import 
Administiaticui. 

[FR  Doc  93-24704  Filed  10-8-93;  8:45  ami 
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Quarterty  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Quota  Cheese 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Publication  of  quarterly  update 
to  annual  listing  of  feueign  government 
subsidies  on  articles  of  quota  cheese. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared  a 
quarterly  update  to  its  annual  list  of 
foreign  government  subsidies  on  articles 
of  quota  cheese.  We  are  publishing  the 
current  listing  of  those  subsidies  uat  we 
have  determined  exist. 

EFFECTIVE  DATE:  October  1. 1993. 

FOR  FURTHER  MFORMATIOM  CONTACT: 
Patricia  W.  Stroup  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce. 
Washington.  DC  20230,  teleph^e:  (202) 
482-0983. 

SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (“the  TAA”)  requires  tbe 
Department  of  Commerce  (“the 
Department”)  to  determine,  in 
consultation  with  the  Secretary  of 
Agrkniltiue,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c](l]  of  the  TAA, 
and  to  publish  an  annual  list  and 
quarterly  updates  of  the  type  and 
amount  of  {hose  subsidies. 

Tlie  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(hl(2)  of  the 
TAA)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese.  Tbe  appendix 
to  this  notice  lists  the  country,  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amovmts  of  each  subsidy 
for  which  information  is  currently 
available. 
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The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  whi^ 


benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to 
the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 


This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA. 

Dated:  September  28, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 


Appendix.— QtX)TA  Cheese  Subsidy  Programs 


Country  Program(s) 


Belgium  .  European  Community  (EC)  Restitution  Payments 

Canada . .  Export  Assistance  on  Certain  Types  of  Cheese  .. 

Denmark  . . . . .  EC  Restitution  Payments . 

Finlarxl . . . .  Export  Subsidy . 

France . . .  EC  Restitution  Payments . 

Germany . ....\ .  EC  Restitution  Payments  . 

Greece . .  EC  Restitution  Payments . 

Ireland  . . . . .  EC  Restitution  Payments  . 

Italy . . .  EC  Restitution  Payments  . 

Luxembourg  _ : .  EC  Restitution  Payments  . 

Netherlands _ _ _  EC  Restitution  Payments . 

Norway  . . . . . .  Indirect  (Milk)  Suteidy . 

Consumer  Subsidy . . . 

Portugal . . .  EC  Restitution  Payrrients _ 

Spain  . . . ■  EC  Restitution  Payments. _ 

Switzerland  . . «...  Deficiency  Payments . . 

U.K .  EC  Restitution  Payments  . . 


'  Defined  in  19  U.S.C.  1677(5] 
2  Defined  in  19  U.S.C.  1677(6] 


Gross'  sub¬ 
sidy 

Nets  subsidy 

39.4</lb _ 

39.44/lb. 

27.1  t/lb _ 

27.14/lb. 

55.9*/lb  ... _ 

55.94/to. 

88.4</b _ 

S8.44/to 

55.9</lb _ 

55.94/to. 

59.34/lb _ 

59.34/to. 

0.04/lb _ 

0.04/to. 

53.74/lb _ 

53.74/to. 

88.44/lb _ 

88.44/to. 

39.44/lb _ 

39.44/to. 

42.1 4/») _ 

42.14/lb. 

17.14/lb _ 

17.14/to. 

37.84/Ib _ 

37.84/to. 

54.94/to _ 

54.94/to. 

41.44/to _ 

41.44/lb. 

45.84/to _ 

45.84/to. 

134.74/to _ 

134.74/to. 

40.64/to _ 

40.64/to. 

[FR  Doc.  93-24705  Filed  10-6-93;  8:45  am] 
BIUJNQ  CODE  3S10-OS-P 

[C-301-601] 

Miniature  Carnations  From  Colombia; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  and  Intent 
Not  To  Terminate  Suspended 
Investigation 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review  and  intent  not  to  terminate 
suspended  investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  miniature  carnations 
from  Colombia.  The  review  covers  the 
period  Jaunary  1, 1988  through 
December  31, 1990  and  seven  programs. 
On  January  31, 1991,  the  Government  of 
Colombia  ((XX3)  requested  termination 
of  the  suspended  investigation  based  on 
abolishment  of  the  programs  for  a 
period  of  at  least  three  consecutive 
years,  in  accordance  with  19  CFR 


355.(a)(l)  and  355.25(b)(1).  Therefore, 
we  examined  the  programs  to  determine 
if  each  program  had  bmn  abolished  for 
a  period  of  at  least  three  years.  We 
preliminarily  determine  that  the  GOC 
and  the  signatories/exporters  of 
miniatine  carnations  have  complied 
with  the  terms  of  the  suspension 
agreement.  However,  we  preliminarily 
determine  that  the  GOC  has  not 
eliminated  each  program  for  a  period  of 
at  least  three  consecutive  years. 
Therefore,  we  preliminarily  determine 
that  the  GOC  1^  not  met  all  the 
requirements  for  termination  of  the 
suspended  coimtervailing  duty 
investigation  on  miniature  carnations  as 
outlin^  in  the  Commerce  Regulations. 

For  the  purpose  of  revoking  a 
countervailing  duty  order  or  terminating 
a  coimtervail^  duty  suspension 
agreement  based  on  three  consecutive 
years  of  elimination  of  all  subsidies 
pursuant  to  19  CFR  355.25(a)(1),  it  is  the 
Department  of  Commerce  current  policy 
that  administrative  reviews  must  be 
requested  and  conducted  for  each  of 
th^  consecutive  years.  See 
Memorandum  from  Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for 
Compliance,  to  Alan  M.  Dunn,  Assistant 
Secretary  for  Import  Administration,  of 
December  14, 1992,  which  fully 


describes  this  issue.  Although  this  case 
predates  the  above  policy,  consecutive 
administrative  reviews  were  requested 
and  conducted  for  miniature  carnations, 
covering  the  calendar  years  1988, 1989, 
and  1990.  We  invite  interested  parties  to 
comment  on  these  results. 

EFFECTIVE  DATE:  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Bolling  or  Melissa  Skinner, 

Office  of  Agreements  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  (Commerce, 
Washin^on,  DC  20230;  telephone:  (202) 
482-3793. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  17, 1991,  the  Department 
published  a  notice  of  “Opportunity  to 
Request  an  Administrative  Review”  (56 
FR  1793).  On  January  31, 1991,  the  GCXi 
requested  a.termination  administrative 
review  of  the  agreement  suspending  the 
countervailing  duty  investigation 
covering  miniature  carnations  (52  FR 
1353;  January  13, 1987)  imder  19  CFR 
355.25(a)(1)  and  355.25(b)(1).  On  March 
5, 1991,  the  Department  initiated  this 
review,  covering  the  period  January  1, 
1988  through  D^mter  31, 1990  (56  FR 
9196).  The  Department  is  now 
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coeductiiig  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act),  and 
19  CFR  355.22  and  355.25. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  miniature  carnations  from 
Colombia.  During  the  review  period  the 
merchandise  covered  by  this  suspension 
agreement  was  classifiable  imder 
Harmonized  Tariff  Schedule  (HTS)  item 
number  0603.10,30.  The  HTS  item 
number  is  provided  for  convenience  and 
Cnstoms  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January. 
1, 1988  through  Decembw  31, 1990,  and 
seven  programs:  (1)  Tax  Reimbursement 
Certificate  Program:  (2)  The  Fimd  for  the 
Promotion  of  Export  Loans  (working- 
and  fixed-capital);  (3)  Plan  Vallejo;  (4) 
Free  Industrial  Z^es;  (5)  Export  Cr^t 
Insurance;  (6)  Countertrade;  and  (7) 
Reseerdi  and  Development  We  visited 
three  produoers/exporters  of  the  subject 
merchandise,  Floramerica,  Inc. 
(Floramerica),  Minispray,  Inc. 
(Minispray),  and  Agrc^>ecuria 
Cuernavaca  (Cuernavaca)  (collectivdy, 
the  three  compcmies)  to  verify  the 
accuracy  of  the  government  responses. 

Analysis  of  Programs 

(1)  Tax  Reimbursement  Certificate 
Program 

The  Certificado  de  Reembolso 
Tributario  (CERT)  or  Tax 
Reimbiusement  Certificate  program 
pwmits  reporters  to  receive  a  hdl  or 
partial  rebate  on  indirect  taxes  based  on 
the  value  of  their  exports  ctf  specific 
products  to  specific  destinations.  Decree 
107,  issued  by  the  Colombian 
Government  in  January  1987,  set  the 
level  of  CERT  payments  at  zero  percent 
for  exports  of  the  subject  merdiandise  to 
the  United  States  and  Puerto  Rico. 
Shipments  to  the  rest  of  the  worid  were 
eligible  for  CERT  payments  of  nine 
percent.  In  July  1^8,  the  Ministry  of 
Economic  Development  issued  Decree 
1374,  which  maintained  a  zero  percent 
rate  for  shipments  of  the  subject 
merchandise  to  die  United  States  and 
Puerto  Rico  and  reduced  the  rate  for  the 
rest  of  the  worid  to  five  pocent 

CERT  pajrments  are  received  in  the 
following  manner,  the  exporter  applies 
for  CERTs  after  exportarion  of  the 
merchandise  by  preparing  a  form  for  the 
commercial  bank  to  present  to  the 
Banco  de  la  Repidilira  (Central  Bank). 
The  form  indicates  the  destination  a^ 
the  date  of  shipment  of  the 
merchandiae.  The  ounmercial  bank  acts 
as  an  intermediary  between  the  exporter 
and  the  Central  Bank.  Other  shipment 


informatian,  such  as  the  port  of 
exportrikm,  is  intduded  in  this 
documenL  After  receipt  of  this  fc»m 
fixim  the  commercial  bank,  the  Central 
Bank  verifies  the  accuracy  of  the 
information.  After  the  Central  Bank 
verifies  the  information  and  approves 
the  application,  it  disburses  the 
payment. 

Under  the  terms  of  the  suspension 
agreement,  producers  and  exporters  arill 
not  apply  for.  or  receive,  tax  certificates 
or  other  rebates,  remissions,  or 
exemptions  under  the  CERT  program  for 
exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  vre 
examined  the  GOCs  accounting  records 
and  found  that  this  program  was  not 
used  by  the  exporters  of  the  subject 
merchandise  for  exports  to  the  United 
States  during  the  period  of  review 
(FOR).  In  addition,  we  examined  the 
three  companies*  accounting  records 
which  indicated  that  the  companies  did 
not  use  the  p>ro^am  during  the  FOR. 
Therefore,  we  pretiminarify  determine 
that  this  program  did  not  confer  any 
coimtervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  FOR.  Moreover,  since 
1987,  when  the  GOC  restructured  the 
CERT  (Hogran,  exports  of  die  subject 
merchandise  to  the  United  States  are  no 
longer  eligible  to  receive  coimtervailable 
benefits  (i.e.,  zero  rate  certificates). 

Therefore,  we  also  preliminarily 
determine  that  the  GOC  has  eliminated 
the  subsidy  on  the  merchandise  by 
abolishing  this  program  for  the 
merchandise  for  a  p«iod  of  at  least 
three  consecutive  years. 

(2)  The  Fund  for  the  Promotion  of 
Export  Loans 

The  Fund  for  the  Frennotion  of  Export 
Loans  (FRf^XFO)  provides  working 
capital  (short-term)  and  fixed  capital 
(long-term)  financing  to  the  export 
sector  of  t^  Colombiaa  economy.  Most 
loans  that  FROEXFO  makes  are  shml- 
term  (less  than  a  year).  FROEXFO  loans 
are  administered  through  commercial 
banks  or  finance  corporations.  Exporters 
must  apply  to  a  cmnmOTcial  bank  ot 
finance  corp<Hatkm  for  a  FRC^JiPO 
loan.  The  b^k  or  corporation  assesses 
the  creditvrorthiness  of  the  borrower 
and  the  purpose  of  the  loan  and  acts  as 
a  financial  intermediary  by  {Htmding  a 
portion  of  die  FROEXFO  loan. 

After  the  loan  is  appmved  by  the 
financial  institution,  a  copy  of  the  loan 
documeat  is  forwarded  to  FROEXFO. 
The  exporter  is  given  one  year  to  repay 
the  loan  to  the  fond  throu^  the 
commercial  bank.  The  cranmacial  bank 
guarantees  repayment  of  the  locm  to 
FROEXFO.  If  tire  exporter  is  unable  to 
repay  the  loan,  the  commercial  bank 


pays  FR(%XPO  and  then  recovers 
payment  or  securify  from  the  exporter. 

PRC£XPO  also  distributes  IcM^-term 
loans  which  are  administoed  through 
commercial  banks  and  finance 
corporations.  Long-term  loans  are  based 
on  the  cost  of  the  fixed  asset  that  will 
be  purchased  with  the  loan  amount 

When  the  suspension  agreement  was 
signed,  the  Department  established 
s^rt-term  and  long-term  benchmark 
interest  rates.  The  ^ort-tenn  benchmark 
interest  rate  was  22.5  percent,  and  the 
long-term  benchmark  interest  rate  was 
21.0  percent.  In  1987,  the  GOC  passed 
FROEXFO  Resolution  11/87  governing 
woriung  capital  (short-term)  financing. 
This  resolution  established  that  interest 
rates  «i  working  capital  loans  would  be 
at  the  higher  of  the  Department’s  short¬ 
term  benchmark  interest  rate  of  22.5 
percent  or  the  Depositos  a  Termino  Fijo 
(DTF)  interest  rate  (a  time  deposit  rate  • 
that  varies  acemding  to  market  frm:es), 
payable  at  the  end  of  ea<di  quarter. 
Subsequently,  in  1988,  the  GOC  passed 
FROEXFO  Resolution  9/88  which 
established  that  interest  rates  on 
working  capital  loans  would  be  aH  the 
higher  of  25  percent  or  the  DTF  interest 
rate,  payable  at  the  end  of  each  quarter. 
In  1987,  the  GOC  passed  FRC^XFO 
Resolution  4/87  governing  fixed  capital 
(long-term)  financing.  This  resohitfon 
established  that  interest  rates  on  fixed 
capital  loans  would  be  at  the 
Department’s  long-term  benchmark 
interest  rate  of  21.0  percent.  Also,  in 
1987,  the  GOC  passed  FROEXFO 
Resolution  13/87  which  established  that 
interest  rates  on  fixed  capital  (long- 
tmn)  loans  would  be  at  the  hi^rer  ol  25 
pocent  or  the  DTF  rate,  payable  at  the 
end  oi  each  quarter. 

Under  the  terms  of  the  suspenskm 
agreement,  producers  and  expmlers  will 
not  apply  for,  or  receive,  for  exports  of 
the  subject  merefomdise  to  the  United 
States,  any  short-  or  kmg-term  export 
financing  provided  by  FROEXFO  other 
than  that  offered  on  non-preforential 
terms  and  at  or  above  the  established 
Department  benchmark  interest  rate.  At 
verification,  we  examined  the 
appropriate  GOC  accounting  records 
and  found  that  mOEXFO  cmarged 
interest  rates  on  its  short-term  and  long- 
torm  loans  above  the  established 
Department  benchmark  interest  rate  for 
the  subject  merchandise  during  the 
FCXL  fai  addition,  we  fotmd  that  the 
loans  were  issued  on  non-pr^rential 
terms.  Finally,  we  examin^  die  three 
companies’  accounting  records  which 
confirmed  that  the  companies  received 
FROEXFO  loans  for  the  sulqect 
merchandise  on  non-jneferential  terms 
and  at  interest  rates  at  or  above  the 
established  Department  benchmark  rate 
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for  exports  of  the  subject  merchandise  to 
the  United  States  during  the  FOR. 
Therefore,  we  preliminarily  determine 
that  this  program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  FOR.  Although  no 
loans  at  preferential  rates  were  received 
by  exporters  of  the  subject  merchandise, 
the  program  itself  has  not  been 
abolished.  Rather,  the  above  scenario 
characterizes  non-use  of  the  program. 
Therefore,  we  preliminarily  determine 
that  the  GOC  has  not  eliminated  die 
subsidy  on  the  merchandise  by 
abolishing  this  program  for  the 
merchandise  for  a  period  of  at  least 
three  consecutive  years. 

(3)  Plan  Vallejo 

Flan  Vallejo  was  established  in  1967 
under  government  Decree  444.  Its 
purpose  is  to  exempt  exporters  fiem 
certain  indirect  taxes  and  customs 
duties  assessed  on  imported  capital 
equipment  used  to  produce  finished 
products  for  export.  The  Instituto 
Colombiano  de  Comercio  Exterior 
(INCOMEX)  administers  the  Flan 
Vallejo  program. 

Under  Decree  444,  Flan  Vallejo  has 
two  types  of  exemptions  and 
commitments.  Article  173(c)  exempts 
exporters  from  customs  duties  and 
su^arges  on  imports,  and  defers 
payment  of  the  value-added  tax  until 
export  of  the  finished  product.  In  order 
to  receive  these  benefits,  the  exporter 
must  commit  to  export  a  minimum  of  70 
percent  of  the  merchandise  produced 
with  imported  capital  goods.  Article  174 
exempts  exporters  from  customs  duties 
and  surcharges  on  imports,  and  defers 
payment  of  &e  value-added  tax  until 
export  of  the  finished  product.  In  order 
to  receive  these  benefits,  the  exporter 
commits  to  export  a  minimum  of  1.5 
times  the  value  of  the  imported  capital 
good. 

INCXIMEX  has  a  special  committee 
which  evaluates  all  Flan  Vallejo 
applications.  After  an  application  is 
approved,  in  order  to  assure  that  the 
commitment  is  met,  the  exporter 
provides  a  monetary  guarantee  to 
INCOMEX  equal  to  20  percent  of  the 
FOB  value  of  the  imported  capital  good. 
The  guarantee  can  be  cash  or  bond.  The 
penalty  for  not  fulfilling  the  export 
commitment  is  a  charge  double  the 
•  amoimt  of  the  original  exemptions. 

Under  the  terms  of  the  svispension 
agreement,  producers  and  exporters  will 
not  apply  for  or  receive  any  l^nefits 
from  duty  and  tax  exemptions  for 
capital  equipment  under  Flan  Vallejo 
for  exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  we 
examined  the  COC’s  accounting  records 


and  confirmed  that  this  program  was 
not  used  by  the  exporters  erf  the  subject 
merchandise  for  exports  to  the  United 
States  during  the  FOR.  Also,  GOC 
officials  stated  that,  during  the  FOR,  no 
flower  producers  applied  for  Flan 
Vallejo  benefits.  In  addition,  we 
examined  the  three  companies' 
accounting  records  and  found  no 
indication  of  the  program  being  used 
diuing  the  review  periods.  Therefore, 
we  preliminarily  determine  that  this 
program  did  not  ccmfer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  IMted 
States  during  the  FOR.  However,  we 
also  preliminarily  determine  that  the 
GOC  has  not  eliminated  the  subsidy  on 
the  merchandise  by  abolishing  this 
program  for  the  merchandise  for  a 
period  of  at  least  three  consecutive 
years,  because  the  program  has  not  been 
abolished. 

(4)  Free  Industrial  Zones 

In  December  1985,  Law  109 
established  Free  Industrial  Zones  (FlZs) 
for  industrial  and  service  sector 
purposes.  Certain  regions  in  Colombia 
are  designated  as  FlZs.  There  are 
currently  six  FlZs  in  Colombia  (Manuel 
Carvajal  Sinisterra,  Cartagena.  Santa 
Marta,  Barranquilla,  Cucuta,  and 
Buenaventura).  No  FlZs  have  been 
designated  for  agricultural  activities  and 
the  GOC  does  not  anticipate  creation  of 
agricultural  zones.  At  verification,  we 
examined  documentation  at  the  GOC 
that  indicated  that  flower  producers 
were  not  located  in  any  FI^  Therefore, 
we  preliminarily  determine  that  this 
program  did  not  confer  any 
cormtervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  F(^  We  also 
preliminarily  determine  that  the  GOC 
has  eliminated  the  subsidy  on  this 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

(5)  Export  Credit  Insurance 

Decree  444,  issued  in  1967, 
established  the  Export  Credit  Insurance 
program.  However,  regulations 
implementing  the  program  were  not 
issued  imtil  1969.  Under  the  Export 
Credit  Insurance  program  a  company 
may  receive  insurance  to  cover  certain 
commercial  expenses  (transportation, 
custom  duties,  insurance  e^qpenses,  etc.) 
that  it  would  have  difficulty  covraing  as 
a  result  of  the  insolvency  of  its  feneign 
client.  Resolution  12,  issued  in  1987, 
identifies  parties  which  are  eligible  to 
participate  m  this  program.  Article  1  of 
Resolution  12  specifies  several 
commodities  that  are  ineligible  for  the 
program:  coflee  in  certain  forms,  crude 


leathers,  oil  and  by-products,  precious 
and  semi-precious  stones,  gol^ 
perishable  goods,  and  others.  The 
subject  merchandise  is  classified  under 
the  “perishable  gcxxis”  category  which 
renders  all  exports  of  the  suited 
merchandise  ineligible  for  the  program. 

Under  the  terms  of  the  suspension 
agreement,  prcxlucers  and  ex|xnrters 
shall  notify  the  Department  in  writing 
prior  to  applying  for  any  benefit  from 
the  Export  Credit  Insurance  program  few 
exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  we 
examined  a  list  of  all  insurance  policies 
issued  in  1990  by  the  GOC  We  found 
no  evidence  that  exporters  of  the  subjecit 
merchandise  partiedpated  in  the  Export 
Credit  Insurance  Frc^ram  during  the 
FOR.  Therefore,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  during  the  FOR.  We 
also  preliminarily  determine  that  the 
GOC  has  eliminated  the  subsidy  on  this 
meichandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecnitive  years. 

(6)  Countertrade 

Law  48  of  1983  established  a  specdal 
system  for  three  types  of  exchange 
arrangements:  (1)  Countertrade;  (2) 
compensation  offiets;  and  (3)  three-way 
trade.  During  verificatiem,  GOC  officials 
stated  that  in  1986,  Decnee  1459 
terminated  the  excdiange  system  and 
there  has  been  no  follow-up  legislation 
which  would  re-establish  the  excdiange 
system.  We  reviewed  dcxnimentation 
that  stated  that  this  program  had  been 
terminated  on  that  date.  Therefore,  we 
preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  FOR.  We  also 
preliminarily  determine  that  the  GOC 
has  eliminated  the  subsidy  on  the 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

Other  Program 

Although  not  specufically  listed  in  the 
suspension  agreement,  we  examined  the 
following  program  detailed  in  the 
questionnaire  responses: 

(7)  Research  and  Development 

The  flower  reporters,  on  a  voluntary 
basis,  allowed  the  Central  Bank  to 
withhold  a  certain  percentage  of  the 
CERT  rebates  earned  on  exports  of  the 
subject  merchandise  to  the  United 
States  and  other  countries  from  January 
1983  (the  effective  date  of  the  original 
suspension  agreement)  through 
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November  1985,  when  the  rebate  rate  for 
miniature  carnations  subject  to  the 
suspension  agreement  was  reduced  to 
zero.  In  1985,  the  GOC  issued 
Resolution  10,  which  established  a  fund 
from  the  CERT  payments  that  were 
withheld  for  the  cultivation  of  and 
general  and  technological  research  on 
all  flowers.  No  additional  payments 
were  made  to  the  fund  except  interest 
earned.  The  resolution  requires  that  any 
funds  expended  under  this  resolution  he 
disbursed  in  a  manner  consistent  with 
the  suspension  agreement. 

At  verification,  we  examined  GOC 
accounting  records  that  indicated  none 
of  the  funds  were  distributed  to  any 
flower  producers  during  the  FOR  and  all 
the  research  findings  will  be  made 
public.  Therefore,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  during  the  FOR.  We 
also  preliminarily  determine  that  the 
GOC  has  eliminated  the  subsidy  on  the 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the  GOC 
and  signatory  companies  have  complied 
with  all  the  terms  of  the  suspension 
agreement  during  the  period  January  1, 
1988  through  December  31, 1990. 
However,  we  preliminarily  determine 
that  the  GOC  has  not  eliminated  all 
subsidies  on  the  merchandise  by 
abolishing  for  the  merchandise,  for  a 
period  of  at  least  three  consecutive 
years,  all  programs  that  the  Secretary 
has  found  countervailable,  as  required 
by  19  CFR  355.25(a)(1).  Therefore,  we 
preliminarily  determine  not  to  terminate 
the  suspended  countervailing  duty 
investigation  on  miniature  carnations. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  in  those  comments, 
must  be  filed  not  later  than  37  days  after 
the  date  of  publication.  The  Department 
will  publish  the  final  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 


Dated:  September  29, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-24706  Filed  l()-&-93;  8:45  am) 
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[C-301-003] 

Roses  and  Other  Cut  Flowers  From 
Colombia;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  and  Intent  Not  To  Terminate 
Suspended  Investigation 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
Countervailing  Duty  Administrative 
Review  and  Intent  Not  to  Terminate 
Suspended  Investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  roses  and  other  cut 
flowers  from  Colombia.  This  review 
covers  the  period  January  1, 1988 
through  December  31, 1990  and  eight 
programs.  On  January  31, 1991,  the 
Government  of  Colombia  (GOC) 
requested  termination  of  the  suspended 
investigation  based  on  abolishment  of 
the  programs  for  a  period  of  at  least 
three  consecutive  years,  in  accordance 
with  19  CFR  355.25(a)(1)  and 
355.25(b)(1).  Therefore,  we  examined 
the  programs  to  determine  if  each 
program  had  been  abolished  for  a  period 
of  at  least  three  years.  We  preliminarily 
determine  that  the  Government  of 
Colombia  and  the  signatories/exporters 
of  roses  and  other  cut  flowers  have 
complied  with  the  terms  of  the 
suspension  agreement.  However,  we 
also  preliminarily  determine  that  the 
GCXD  has  not  eliminated  each  program 
for  a  period  of  at  least  three  consecutive 
years. 

Therefore,  we  preliminarily  determine 
that  the  GOC  has  not  met  all  the 
requirements  for  termination  of  the 
countervailing  duty  suspended 
investigation  on  roses  and  other  cut 
flowers  as  outlined  in  the  Commerce 
Regulations. 

For  the  purpose  of  revoking  a 
countervailing  duty  order  or  terminating 
a  suspended  countervailing  duty 
investigation  based  on  three  consecutive 
years  of  elimination  of  all  subsidies 
pursuant  to  19  CFR  355.25(a)(1),  it  is  the 
Department  of  Commerce  cvirrent  policy 
that  administrative  reviews  must  be 
requested  and  conducted  for  each  of 
three  consecutive  years.  See 
Memorandum  frt)m  Joseph  A.  Spetrini, 


Deputy  Assistant  Secretary  for 
Compliance,  to  Alan  M.  Diimn,  Assistant 
Secretary  for  Import  Administration,  of 
December  14, 1992,  which  fully 
describes  this  issue.  However,  the 
request  for  termination  in  this  case 
predates  the  above  policy.  Therefore, 
although  no  review  was  requested  for 
1989,  we  nevertheless  have  examined  a 
three-year  period  in  order  to  determine 
whether  termination  is  appropriate.  We 
invite  interested  parties  tn  comment  on 
these  results. 

EFFECTIVE  DATE:  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Bolling  or  Melissa  Skinner, 

Office  of  Agreements  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  17, 1991,  the  Department 
published  a  notice  of  “Opportunity  to 
Request  an  Administrative  Review”  (56 
FR 1793).  On  January  31, 1991,  the  GOC 
requested  a  termination  administrative 
review  of  the  susp>ended  countervailing 
duty  investigation  covering  roses  and 
other  cut  flowers  (48  FR  2158;  January 
18, 1983)  under  19  CFR  355.25(a)(1)  and 
355.25(b)(1).  On  March  5, 1991,  the 
Department  initiated  this  review, 
covering  the  period  January  1, 1988 
through  December  31, 1990  (56  FR 
9197).  The. Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Traffic  Act  of 
1930,  as  amended  (the  Tariff  Act),  and 
19  CFR  355.22  and  355.25. 

Scope  and  Review 

Imports  covered  by  this  review  are 
shipments  of  roses  and  other  cut  flowers 
from  Colombia.  During  the  review 
period,  the  merchandise  covered  by  this 
suspension  agreement  was  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  0603.10.60, 
0603.10.70.  0603.10.80,  and  0603.90.00. 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 

The  written  description  remains 
di^ositive. 

The  review  covers  the  period  January 
1, 1988  through  December  31, 1990,  and 
eight  programs:  (1)  Tax  Reimbursement 
Certificate  Frogram;  (2)  The  Fund  for  the 
Fromotion  of  Export  Loans  (working- 
and  fixed-capital);  (3)  Flan  Vallejo;  (4) 
Air  Freight  Rates;  (5)  Free  Industrial 
Zones;  (6)  Export  Credit  Insurance;  (7) 
Countertrade;  and  (8)  Research  and 
Development.  We  visited  three 
producers/exporters  of  the  subject 
merchandise,  Floramerica,  inc. 
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(Floramerica),  Minispray,  Inc. 

(Minispray),  and  Agropecuria 
Cuernavaca  (Cuernavaca)  (collectively, 
the  three  companies)  to  verify  the 
accuracy  of  the  government  responses. 

Analysis  of  Programs 

(1)  Tax  Reimbursement  Certificate 
Program 

The  Certificado  de  Reembolso 
Tributario  (CERT)  or  Tax 
Reimbursement  Certificate  program 
permits  exporters  to  receive  a  ^11  or 
partial  rebate  on  indirect  taxes  based  on 
the  value  of  their  exports  of  specific 
products  to  specific  destinations.  Decree 
107,  issued  by  the  Colombian 
(k)vemment  in  January  1987,  set  the 
level  of  CERT  payments  at  zero  percent 
for  exports  of  die  subject  merchandise  to 
the  United  States  and  Puerto  Rico. 
Shipments  to  the  rest  of  the  world  were 
eligible  for  CERT  payments  of  nine 
percent.  In  July  1^8,  the  Ministry  of 
Economic  Development  issued  Decree 
1374,  which  maintained  a  zero  percent 
rate  for  shipments  of  the  subject 
merchandise  to  the  United  States  and 
Puerto  Rico  and  reduced  the  rate  for  the 
rest  of  the  world  to  five  percent. 

CERT  payments  are  received  in  the 
following  manner  the  exporter  applies 
for  CERTs  after  exportation  of  the 
merchandise  by  preparing  a  form  for  the 
commercial  bank  to  present  to  the 
Banco  de  la  Republica  (Central  Bank). 
The  form  indicates  the  destination  and  . 
the  date  of  shipment  of  the 
merchandise.  The  commercial  bank  acts 
as  an  intermediary  between  the  exporter 
and  the  Central  Bank.  Other  shipment 
information,  such  as  the  port  of 
exportation,  is  included  in  this 
document.  After  receipt  of  this  form 
from  the  commercial  bank,  the  Central 
Bank  verifies  the  accuracy  of  the 
information.  After  the  Central  Bank 
verifies  the  information  and  approves 
the  application,  it  disburses  the 
payment. 

Under  the  terms  of  the  suspension 
agreement,  producers  and  exporters  will 
not  apply  for,  or  receive,  tax  certificates 
or  other  rebates,  remissions,  or 
exemptions  under  the  CERT  program  for 
exports  of  the  subject  mmchandise  to 
the  United  States.  At  verification,  we 
examined  the  GOC’s  accounting  records 
and  foimd  that  this  program  was  not 
used  by  the  exporters  of  the  subject 
merchandise  for  exports  to  the  United 
States  during  the  period  of  review 
(FOR).  In  addition,  we  examined  the 
three  companies’  accounting  records 
which  indicated  that  the  companies  did 
not  use  the  program  during  thePOR. 
Therefore,  we  preliminarily  determine 
that  this  program  did  not  confer  any 


countervailable  benefits  upon  exports  of 
the  subject  m«chandise  to  the  United 
States  during  the  FOR.  Moreover,  since 
1987,  when  the  GOC  restructured  the 
CERT  program,  exports  of  the  subject 
merchandise  to  the  United  States  are  no 
longer  eligible  to  receive  countervailable 
benefits  (i.e.,  zero  rate  certificates). 
Therefore,  we  also  preUminarily 
determine  that  the  GOC  has  eliminated 
the  subsidy  on  the  merchandise  by 
abolishing  this  program  for  the 
merchandise  for  a  period  of  at  least 
three  consecutive  years. 

(2j  The  Fund  for  the  Promotion  of 
Export  Loans 

The  Fund  for  the  Promotion  of  Export 
Loans  (PROEXPO)  provides  woiking 
capital  (short-term)  and  fixed  capital 
(long-term)  financing  to  the  export 
sector  of  the  Colombian  economy.  Most 
loans  that  PROEXTO  makes  are  short¬ 
term  (less  than  a  year).  PROEXPO  loans 
are  administered  through  Commercial 
banks  or  finance  corporations.  Exporters 
must  apply  to  a  commercial  bank  or 
finance  corporation  for  a  PROEXPO 
loan.  The  bank  or  corporation  assesses 
the  creditworthiness  of  the  borrower 
and  the  purpose  of  the  loan  and  acts  as 
a  financial  intermediary  by  providing  a 
portion  of  the  PROEXPO  loan. 

After  the  loan  is  approved  by  the 
financial  institution,  a  copy  of  the  loan 
document  is  forwarded  to  PROEXPO. 
The  exporter  is  given  one  year  to  repay 
the  loan  to  the  fund  through  the 
commercial  bank.  The  commercial  bank 
guarantees  repayment  of  the  loan  to 
PROEXPO.  If  the  exporter  is  unable  to 
repay  the  loan,  the  commercial  bank 
pays  PROEXPO  and  then  recovers 
payment  or  security  from  the  exporter. 

PROEXPO  also  distributes  long-term 
loans  which  are  administered  through 
commercial  banks  and  finance 
corporations.  Long-term  loans  are  based 
on  the  cost  of  the  fixed  asset  that  will 
be  purchased  with  the  loan  amount. 

when  the  suspension  agreement  was 
signed,  the  Department  established 
short-term  and  long-term  benchmark 
interest  rates.  The  short-term  benchmark 
interest  rate  was  22.5  percent,  and  the 
long-term  benchmark  interest  rate  was 
21.0  percent  In  1987,  the  GOC  passed 
PROEXPO  Resolution  11/87  governing 
working  capital  (short-term)  financing. 
This  resolution  established  that  interest 
rates  on  working  capital  loans  would  be 
at  the  higher  of  the  Department’s  short¬ 
term  benchmark  interest  rate  of  22.5 
percent  or  the  Depositos  a  Termino  Fijo 
(DTF)  interest  rate  (a  time  deposit  rate 
that  vaires  according  to  market  forces), 
payable  at  the  end  of  each  quarter. 
Subsequently,  in  1988,  the  GOC  passed 
PROEXPO  Resolution  9/88  which 


established  that  interest  rates  on 
working  capital  loans  would  be  at  the 
higher  of  25  percent  or  the  DTF  interest 
rate,  payable  at  the  end  of  each  quarter. 

In  1987,  the  GOC  passed  PRC£3UH3 
Resolution  4/87  governing  fixed  capital 
(long-term)  financing.  This  resolution 
established  that  interest  rates  on  fixed 
capital  loans  would  be  at  the 
Department’s  long-tenn  benchmaric 
interest  rate  of  21.0  percent  Also,  in 
1987,  the  GOC  passed  PROEXPO 
Resolution  13/87  which  established  that 
interest  rates  on  fixed  capital  (long¬ 
term)  loans  would  be  at  the  higher  or  25 
percent  or  the  DTF  rate,  payable  at  the 
end  of  each  quarts. 

Under  the  terms  of  the  suspension 
agreement,  producers  and  exporters  will 
not  apply  for.  or  receive,  for  exports  of 
the  subj^  merchandise  to  the  United 
States,  any  short-or  long-term  export 
financing  provided  by  PROEXPO  other 
than  that  offered  on  non-referential 
terms  and  at  or  above  the  established 
Department  benchmark  interest  rate.  At 
verification,  we  examine  the  appropriate 
GOC  accounting  records  and  found  that. 
PROEXPO  charged  interest  rates  on  its 
short-term  and  long-term  loans  above 
the  established  Department  benchmark 
interest  rate  for  the  subject  merchandise 
during  the  POR.  In  addition,  we  found 
that  the  loans  were  issued  on  non- 
preferential  terms.  Fimdly,  we  examined 
the  three  companies’  accounting  records 
which  confirmed  that  the  companies 
received  PROEXPO  loans  for  the  subject 
merchandise  on  non-preferential  terms 
and  at  interest  rates  at  or  above  the 
established  Department  benchmark  rate 
for  exports  of  the  subject  merchandise  to 
the  United  States  during  the  POR. 
Therefore,  we  preliminarily  determine 
that  this  program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  Although  no 
loans  at  preferential  rates  were  received 
by  exporters  of  the  subject  merchandise, 
the  program  itself  has  not  been 
abolished.  Rather,  the  above  scenario 
characterizes  non-use  of  the  program. 

Therefore,  we  preliminarily  determine 
that  the  GOC  has  not  eliminated  the 
subsidy  on  the  merchandise  by 
abolishing  this  program  for  the 
merchandise  for  a  period  of  at  least 
three  consecutive  years. 

(3)  Plan  Vallejo 

Plan  Vallejo  was  established  in  1967 
under  government  Decree  444.  Its 
purpose  is  to  exempt  exporters  from 
certain  indirect  taxes  and  customs 
duties  assessed  on  imported  capital 
equipment  used  to  produce  finished 
products  for  export.  The  Instituto 
Colombiano  de  Comercio  Exterior 
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(INCOMEX)  administers  the  Plan 
Vallejo  program. 

Under  Dearee  444,  Plan  Vallejo  has 
two  types  of  exemptions  and 
commitments.  Article  173(c)  exempts 
exporters  firom  customs  duties  and 
surcharges  on  imports,  and  defers 
payment  of  the  value-added  tax  until 
export  of  the  finished  product.  In  order 
to  receive  these  benefits,  the  exporter 
must  commit  to  export  a  minimum  of  70 
percent  of  the  merchandise  produced 
with  imported  capital  goods.  Article  174 
exempts  exporters  horn  customs  duties 
and  surcharges  on  imports,  and  defers 
payment  of  &e  value-added  tax  until 
export  of  the  finished  product.  In  order 
to  receive  these  benefits,  the  exporter 
commits  to  export  a  minimum  of  1.5 
times  the  value  of  the  imported  capital 
good. 

INCOMEX  has  a  special  committee 
which  evaluates  all  Plan  Vallejo 
applications.  After  an  application  is 
approved,  in  order  to  assure  that  the 
commitment  is  met,  the  exporter 
provides  a  monetary  guarantee  to 
INCOMEX  equal  to  20  percent  of  the 
FOB  value  of  the  imported  capital  good. 
The  guarantee  can  be  cash  or  bond.  The 
penalty  for  not  fulHlling  the  export 
commitment  is  a  charge  double  the 
amount  of  the  original  exemptions. 

Under  the  terms  of  the  suspension 
agreement,  producers  and  exporters  will 
not  apply  for  or  receive  any  benefits 
from  duty  and  tax  exemptions  for 
capital  equipment  under  Plan  Vallejo 
for  exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  we 
examined  the  GOC’s  accounting  records 
and  confirmed  that  this  program  was 
not  used  by  the  exporters  of  the  subject 
merchandise  for  exports  to  the  United 
States  during  the  POR.  Also,  GOC 
officials  stated  that,  during  the  POR,  no 
flower  producers  applied  for  Plan 
Vallejo  benefits.  In  addition,  we 
examined  the  three  companies’ 
accounting  records  and  foimd  no 
indication  of  the  program  being  used 
during  the  review  periods.  Therefore, 
we  preliminarily  determine  that  this 
program  did  not  confer  any 
coimtervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  However,  we 
also  preliminarily  determine  that  the 
GOC  has  not  eliminated  the  subsidy  on 
the  merchandise  by  abolishing  this 
program  for  the  merchandise  for  a 
period  of  at  least  three  consecutive 
years,  because  the  program  has  not  been 
abolished. 

(4)  Air  Freight  Rates 

The  Departmento  Administrative  de 
la  Aeronaurica  Civil  (DAAC)  is  the 
government  agency  that  develops. 


maintains  and  regulates  air  transport 
and  air  space  activities.  DAAC  officials 
stated  that  Resolution  6333  of 
September  1981  established  a  minimum 
tari^  of  US$  0.45/kilo  and  a  maximum 
tariff  of  US$  0.61/kilo  on  all  flowers 
exported  to  the  United  States.  The 
minimum  and  maximum  rates  apply  to 
both  domestic  and  foreign  carriers. 

DAAC  does  not  monitor  or  tightly 
regulate  the  rates  and  it  does  not  retain 
records  of  the  tariff  rates  charged  by 
airlines.  Resolution  6333  was  in  effect 
during  the  POR. 

Section  D(3)  of  the  suspension 
agreement  states  that  the  Department 
may  consider  rescinding  the  agreement 
if  the  air  height  rates  paid  by  cut  flower 
exporters  approach  the  government- 
mandated  maximimi  rates  set  by  the 
DAAC  because  such  rates  might  be 
indicative  of  government  control  rather 
than  the  result  of  the  competitive  forces. 
At  verification,  we  examined 
Floramerica’s  and  Cuernavaca’s  air 
freight  bills  and  found  that  the  rates 
negotiated  between  the  flower 
producers  and  the  air  freight  carriers 
were  between  the  minimum  and 
maximum  rates  permitted.  Therefore, 
we  preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  However,  we 
also  preliminarily  determine  that  the 
GOC  has  not  eliminated  the  subsidy  on 
the  merchandise  by  abolishing  this 
program  for  the  merchandise  for  a 
period  of  at  least  three  consecutive 
years,  because  a  program  still  exists  that 
establishes  minimum  and  maximum 
rates. 

(5)  Free  Industrial  Zones 

In  December  1985,  Law  109 
established  Free  Industrial  Zones  (FIZs) 
for  industrial  and  service  sector 
purposes.  Certain  regions  in  Columbia 
are  designed  as  FIZs.  There  are 
currently  six  FIZs  in  Colombia  (Manuel 
Carvajal  Sinisterra,  Cartagena,  Santa 
Marta,  Barranquilla,  Cucuta,  and 
Buenaventura).  No  FIZs  have  been 
designated  for  agricultural  activities  and 
the  GOC  does  not  anticipate  creation  of 
agricultural  zones.  At  verification,  we 
examined  documentation  at  the  GOC 
that  indicated  that  flower  producers 
were  not  located  in  any  FIZs.  Therefore, 
we  preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  We  also 
preliminarily  determine  that  the  GOC 
has  eliminated  that  subsidy  on  this 
merchandise  by  abolishing  this  program 


for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

(6)  Export  Credit  Insurance 
Decree  444,  issued  in  1967, 
established  the  Export  Credit  Insurance 
program.  However,  regulations 
implementing  the  program  were  not 
issued  until  1969.  Under  the  Export 
Credit  Insurance  program  a  company 
may  receive  insurance  to  cover  certain 
commercial  expenses  (transportation, 
custom  duties,  insurance  expenses,  etc.) 
that  it  would  have  difticulty  covering  as 
a  result  of  the  insolvency  of  its  foreign 
client.  Resolution  12  issued  in  1987, 
identiHes  parties  which  are  eligible  to 
participate  in  this  program.  Article  1  of 
Resolution  12  specifies  several 
commodities  that  were  ineligible  for  the 
program:  coffee  in  certain  forms,  crude 
leathers,  oil  and  by-products,  precious 
and  semi-precious  stones,  gold, 
perishable  goods,  and  others.  The 
subject  merchndise  is  classified  under 
the  “perishable  goods”  category  which 
renders  all  exports  of  the  subject 
merchandise  ineligible  for  the  program. 

Under  the  terms  of  the  suspension 
agreement,  producers  and  exporters 
shall  notify  the  Department  in  writing 
prior  to  applying  for  any  benefit  from 
the  Export  Credit  Insurance  program  for 
exports  of  the  subject  merchandise  to 
the  United  States.  At  verification,  we 
examined  a  list  of  all  insurance  policies 
issued  in  1990  by  the  GCXZ.  We  found 
no  evidence  that  exporters  of  the  subject 
merchandise  participated  in  the  Export 
Credit  Insurance  Program  during  the 
POR.  Therefore,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  during  the  POR.  We 
also  preliminarily  determine  that  the 
GOC  has  eliminated  the  subsidy  on  this 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

(7)  Countertrade 

Law  48  of  1983  established  a  special 
system  for  three  types  of  exchange 
arrangements:  (1)  countertrade;  (2) 
compensation  offsets;  and  (3)  three-way 
trade.  During  verification,  GOC  officials 
stated  that  in  1986,  Decree  1459 
terminated  the  exchange  system  and 
there  has  been  no  follow-up  legislation 
which  would  re-establish  the  exchange 
system.  We  reviewed  documentation 
that  stated  that  this  program  had  been 
terminated  on  that  date.  Therefore,  we 
preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  POR.  We  also 
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preliminarily  determine  that  the  GOC 
has  eliminated  the  subsidy  on  the 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

Other  Program 

Although  not  specifically  listed  in  the 
suspension  agreement,  we  examined  the 
following  program  detailed  in  the 
questionnaire  responses: 

(8)  Research  and  Development 

The  flower  exporters,  on  a  voluntary 
basis,  allowed  the  Central  Bank  to 
withhold  a  certain  percentage  of  the 
CERT  rebates  eam^  on  exports  of  the 
subject  merchandise  to  the  United 
States  and  other  countries  hum  January 
1983  (the  effective  date  of  the  original 
suspension  agreement)  through 
November  1985,  when  the  rebate  rate  for 
roses  and  other  cut  flowers  subject  to 
the  suspension  agreement  was  reduced 
to  zero.  In  1985,  the  GOC  issued 
Resolution  10,  which  established  a  fund 
from  the  CERT  payments  that  were 
withheld  for  the  cultivation  of  and 
general  and  technological  research  on 
all  flowers.  No  additional  payments 
were  made  to  the  fund  except  interest 
earned.  The  resolution  requires  that  any 
funds  expended  under  this  resolution  be 
disbursed  in  a  manner  consistent  with 
the  suspension  agreement. 

At  verification,  we  examined  GOC 
accoimting  records  that  indicated  none 
of  the  funds  were  distributed  to  any 
flower  producers  during  the  POR  and  all 
the  research  findings  will  be  made 
public.  Therefore,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  countervailable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  during  the  POR.  We 
also  preliminarily  determine  that  the 
GOC  has  eliminated  the  subsidy  on  the 
merchandise  by  abolishing  this  program 
for  the  merchandise  for  a  period  of  at 
least  three  consecutive  years. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the  GOC 
and  signatory  companies  have  complied 
with  all  the  terms  of  the  suspension 
agreement  during  the  period  January  1, 
1988  through  December  31, 1990. 
However,  we  also  preliminarily 
determine  that  the  GOC  has  not 
eliminated  all  subsidies  on  the 
merchandise  by  abolishing  for  the 
merchandise,  for  a  period  of  at  least 
three  consecutive  years,  all  programs 
that  the  Secretary  has  found 
countervailable.  Therefore,  we 
reliminarily  determine  that  the  GOC 
as  not  met  all  the  requirements  for 
termination  of  the  suspended 


countervailing  duty  investigation  on 
roses  and  other  cut  flowers,  as  required 
by  19  CFR  355.25(a)(1). 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  in  those  comments, 
must  be  filed  not  later  than  37  days  after 
the  date  of  publication.  The  Department 
will  publish  the  final  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22 

Dated:  September  29, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  93-24707  Filed  10-6-93;  8:45  am] 
BILLING  CODE  3S1IM)8-M 


Export  Trade  Certificate  of  Review 

action:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No.  92-A0009. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
the  Northern  Textile  Export  Trading 
Company,  Inc.  D/B/A  Textile  Trading 
Company  of  America  (“NTETC”)  on 
October  6, 1992.  Notice  of  issuance  of 
the  Certificate  was  published  in  the 
Federal  Register  on  October  13, 1992 
(57  FR  46843). 

FOR  FURTHER  INFORMATION  CONTACT:  Jude 
Kearney,  Deputy  Assistant  Secretary  for 
Service  Industries  and  Finance, 
International  Trade  Administration, 

(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
foimd  at  15  CFR  part  325  (1993). 

The  Office  of  ^port  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary’s 
determination  may,  within  30  days  of 


the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
Unit^  States  to  set  aside  the 
determination  on  the  groimd  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  92-00009  was  issued  to  the 
Northern  Textile  Export  Trading 
Company,  Inc.  D/B/A  Textile  Trading 
Company  of  America  (“NTETC”)  on 
October  6, 1992  (57  FR  46843,  October 
13, 1992). 

NTETC’s  Export  Trade  Certificate  of 
Review  has  been  amended  to  add  the 
following  additional  companies  as 
“Members”  within  the  meaning  of 
section  325.21  of  the  Regulations  (15 
CFR  325.2(1)):  Hanora  Spinning,  Inc.  of 
Woonsocket,  RI  (Controlling  entity:  The 
First  Republic  Corporation  of  America, 
New  York,  NY)  and  Dyecraftsmen,  Inc. 
of  Taimton,  MA. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration’s  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Dated:  October  1, 1993. 

Jude  Kearney, 

Deputy  Assistant  Secretary  for  Service 
Industries  and  Finance. 

(FR  Doc.  93-24708  Filed  10-6-93;  8:45  am] 
BILLING  CODE  3S10-On-P 


National  Oceanic  and  Atmospheric 
Administration 

Solicitation  for  Sea  Grant  Review 
Panelists 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  solicitation  for  Sea 
Grant  Review  panelists. 

SUMMARY:  This  notice  responds  to 
section  209(c)  of  the  National  Sea  Grant 
College  Progr^  Act,  33  U.S.C.  1128, 
which  requires  the  Secretary  of 
Commerce  to  solicit  nominations  for 
membership  on  the  Sea  Grant  Review 
Panel  at  least  once  a  year.  This  advisory 
committee  provides  advice  on  the 
implementation  of  the  National  Sea 
Grant  College  Program. 

DATES:  Resumes  should  be  sent  to  the 
address  specified  and  must  be  received 
by  November  8, 1993. 

ADDRESSES:  Dr.  David  B.  Duane, 
Director,  National  Sea  Grant  College 
F*rogram,  1315  East-West  Highway, 
room  11618,  (DS),  Silver  Spring, 
Maryland  20910. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  B.  Duane  of  the  National  Sea 
Grant  College  Program  at  the  address 
given  above;  telephone  (301)  713-2448, 
or  fax  number  (301)  713^799. 

SUPPLEMENTARY  INFORMATION:  Section 
209  of  the  Act  establishes  a  sea  grant 
review  panel  to  advise  the  Secretary  of 
Commerce,  the  Under  Secretary  for 
Oceans  and  Atmosphere,  and  the 
Director  of  the  National  Sea  Grant 
College  Program  on  the  implementation 
of  the  Sea  Grant  Program.  The  panel 
provides  advice  on  such  matters  as: 

(a)  The  Sea  Grant  Fellowship 
Program; 

(b)  Applications  or  proposals  for,  and 
performance  under,  grants  and  contracts 
awarded  under  section  205,  and  section 
3  of  the  Sea  Grant  Program 
Improvement  Act  of  1976; 

(c)  The  designation  and  operation  of 
sea  grant  colleges  and  sea  grant  regional 
consortia;  and  the  operation  of  the  sea 
grant  program; 

(d)  The  formulation  and  application 
of  the  planning  guidelines  and  priorities 
under  section  204  (a)  and  (c)(1);  and, 

(e)  Such  other  matters  as  the  Secretary 
refers  to  the  panel  for  review  and 
advice. 

The  Panel  is  to  consist  of  15  voting 
members  composed  as  follows:  Not  less 
than  eight  of  the  voting  members  of  the 
panel  should  be  individuals  who,  by 
reason  of  knowledge,  experience,  or 
training,  are  especially  qualified  in  one 
or  more  of  the  disciplines  and  fields 
included  in  marine  science.  The  other 
voting  members  shall  be  individuals 
who  by  reason  of  knowledge, 
experience,  or  training,  are  especially 
qualified  in,  or  representative  of, 
^ucation,  extension  services,  state 
government,  industry,  economics, 
planning,  or  any  other  activity  which  is 
appropriate  to,  and  important  for,  any 
effort  to  enhance  the  understanding, 
assessment,  development,  utilization,  or 
conservation  of  ocean  and  coastal 
resources.  No  individual  is  eligible  to  be 
a  voting  member  of  the  panel  if  the 
individual  is  (a)  the  director  of  a  sea 
grant  college,  sea  grant  regional 
consortium,  or  sea  grant  program,  (b)  an 
applicant  for  or  beneficiary  (as 
determined  by  the  Secretary)  of,  any 
grant  or  contract  under  section  205,  or 
(c)  a  full-time  ofiicer  or  employee  of  the 
United  States.  The  Director  of  the 
National  Sea  Grant  College  Program  and 
one  Director  of  a  Sea  Grant  Program  also 
serve  as  non-voting  members.  The 
positions  on  the  panel  will  become 
vacant  during  1993.  Candidates  who  are 
selected  to  fill  these  vacancies  will  be 
appointed  for  a  3-year  term. 


Dated:  October  1, 1993. 

David  B.  Duane, 

Deputy  Assistant  Admimstmtm‘  for 
Extramural  Research,  OAR. 

[FR  Doc  93-24642  Filed  10-6-93;  8:45  am) 
saxmo  cooc  ssia-is-a 


Travel  and  Tourism  Administration 

Travel  and  Tourism  Advisory  Board; 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  (App.  1976)  notice  is  hereby 
given  that  the  Travel  and  Tourism 
Advisory  Board  of  the  U.S.  Department 
of  Commerce  will  hold  a  public  forum 
allowing  opportunity  for  presentations 
on  the  issues  of  defense  conversion, 
multi-cultural  tourism,  and  safety  and 
security,  from  9:30  a.m.  to  1  p.m.  on 
November  3, 1993,  and  will  meet  at  9 
a.m.  on  November  4, 1993,  in  Los 
Angeles,  California. 

Established  March  19, 1982,  the 
Travel  and  Tourism  Advisory  Board 
consists  of  15  members,  representing  the 
major  segments  of  the  travel  and 
tourism  industry  and  state  tourism 
interests,  and  includes  one  member  of  a 
travel  labor  organization,  a  consiuner 
advocate,  an  academician  and  a 
financial  expert. 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department’s  responsibilities  to 
accomplish  the  purpose  of  the  National 
Tourism  Policy  Act  (Pub.  L.  97-63),  and 
provide  guidance  to  the  Under  Secretary 
for  Travel  and  Tourism. 

Agenda  items  are  as  follows: 

I.  Call  to  Order 

U.  Roll  Call 

in.  USTTA  Program  and  Planning 
Initiatives 

IV.  Regional  Office  Study 

V.  Safety  and  Security 

VI.  Review  of  Public  Forum  Issues 

VII.  Miscellaneous 

IX.  Adjournment 

A  very  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  To  assure  adequate 
seating,  individuals  intending  to  attend 
should  notify  the  Committee  Control 
O^cer  in  advance.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the  public 
forum  and  meeting.  To  the  extent  time 
is  available,  the  presentation  of  oral 
statements  will  be  allowed. 

Karen  M.  Cardran,  Committee  Cmitrol 
Officer,  United  States  Travel  and 
Tourism  Administration,  room  1860, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230  (telephone:  202- 
482-1904)  will  respond  to  public 


requests  for  information  about  the 
meeting. 

Leslie  Doggett, 

Acting  Under  Secretary  of  Commerce  for 
Travel  and  Tourism. 

IFR  Doc.  93-24709  Filed  10-6-93;  8:45  ami 

BILLING  CODE  3S10-11-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  and  a 
Guaranteed  Access  Level  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Costa  Rica 

September  30, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits  and  a  guaranteed  access  level. 

EFFECTIVE  DATE:  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist.  Ofiice  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  levels,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-op>enings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  Categories  347/ 
348  and  443  are  being  increased  by 
application  of  swing,  reducing  the  limits 
for  Cat^ories  342/642  and  340/640, 
respectively,  to  account  for  the 
increases.  Also,  the  Guaranteed  Access 
Level  for  Categories  347/348  is  being 
increased. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  48022,  published  on  O^ober 
21. 1992. 

The  letter  to  the  Ck>mmissioaer  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

September  30, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  15, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  period  which  began 
en  January  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  October  7, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
October  15, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Costa  Rica: 


Category 

Adjusted  twelve-month 
limit' 

340/640  . . 

723279  dozen. 

342/642  . 

176228  dozen. 

347/348  . 

1,315,092  dozen. 

443  . 

216,140  numbers. 

iThe  limits  have  not  been  adjusted  to 
account  for  am  imports  exported  after 
December  31, 19^. 


Also,  you  are  directed  to  increase  the 
Guaranteed  Access  Level  (GAL)  for 
Categories  347/348  to  1,900,000  dozen.  The 
GAL«  for  Categories  340/640,  342/642  and 
443  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  A^eements. 

(FR  Doc.  93-24695  Filed  10-6-93;  8:45  am) 
BILUNQ  COOC  3S10-OR-f 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiie 
Products  Produced  or  Manufactured  in 
Pakistan 

September  30, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  October  7. 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-^15. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  ciurent  limits  for  certain 
categories  are  being  reduced  for 
carryforward  u^. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  56904,  published  on 
December  1, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textiie  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

September  30, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  25, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man¬ 
made  hber  textile  products,  produced  or 
manufactured  in  I^kistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  October  7, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  25, 1992  to  reduce  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 


between  the  Governments  of  the  United 


States  and  Pakistan: 

Category 

Adjusted  twelve-month 
limit' 

Specific  Limits 

.340/640  . 

446285  dozen  of 
which  not  more  than 
160,500  dozen  shall 
be  in  Categories 
340-0/640-02. 

511,564  dozen. 

553316  dozen. 

341/641  . 

347/348  . 

'The  limits  have  not  been  actuated  to 
account  for  any  imports  exported  after 
December  31, 19%. 

^Category  340-D:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2025 
and  6205.20.2030;  Category  640-0:  only  HTS 
numbers  6205.30.2010,  6205.30.2020, 

6205.30.2030,  6205.302040,  6205.90.2030 
and  6205.90.4030. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a^irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Ag^ments. 

(FR  Doc.  93-24696  Filed  10-6-93;  8:45  am] 
aaiiNQ  COOC  ssio-or-f 


Reinstatement  to  the  Special  Access 
and  Special  Regime  Programs 

September  30, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Isstiing  a  directive  to  the 
Commissioner  of  Customs  to  permit 
Fashion  Enterprises,  Inc.  to  participate 
in  the  Special  Access  and  Special 
Regime  Programs. 

EFFECTIVE  DATE:  November  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  notice  published  in  the  Federal 
Register  on  September  21, 1992  (57  FR 
43440)  announced  the  suspension  of 
Fashion  Enterprises,  Inc.,  fix>m 
participation  in  the  Special  Access  and 
Special  Regime  Programs  for  the  period 
November  1, 1992  through  October  31, 
1995.  Based  on  the  receipt  of  new 
information  concerning  Fashion 
Enterprises,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
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has  determined  that  Fashion  Enterprises 
shall  be  reinstated  in  the  Programs. 
eHective  on  November  1, 1993. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs,  effective  on 
November  1, 1993,  to  start  signing  the 
ITA-370P  form  for  export  of  U.S.- 
formed  fabric  for  Fashion  Enterprises. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11, 1986;  52  FR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425,  published  on  December  6. 
1989. 

Requiremmits  for  participation  in  the 
Special  Regime  Program  are  available  in 
Federal  Roister  notices  53  FR  15724, 
published  on  May  3, 1988;  53  FR  32421, 
published  on  August  25, 1988;  53  FR 
49346.  published  on  December  7, 1988; 
and  54  FR  50425,  published  on 
December  6, 1989. 

Also  see  proposed  requirements  in  58 
FR  41215  and  58  FR  41245,  published 
on  August  3, 1993. 

Rita  D.Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittec  for  the  Implementation  of  Textile 

Agreements 

September  30, 1993. 

Ckimmissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  15, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements  (CTTA).  That  directive 
directs  you  to  deny  Fa^on  Enterprises,  Inc., 
the  right  to  participate  in  the  Spe<ial  Access 
and  Special  Regime  Programs  for  a  period  of 
three  years,  from  Noverr^r  1, 1992  through 
October  31, 1995.  Based  on  the  receipt  of 
new  information  concerning  Fashion 
Enterprises,  CTTA  has  decid^  to  reinstate 
Fashion  Enterprises,  Inc.,  to  the  Programs. 

Eff^ive  on  November  1, 1993,  you  are 
directed  to  permit  Fashion  Enterprises  the 
right  to  participate  in  the  Special  Access  and 
Special  Regime  Programs.  Goods  presented  to 
U.S.  Customs  for  entry  imder  the  Special 
Access  and  Special  Regime  Programs  must  be 
accompanied  by  Form  n'A-370P.  In 
addition,  beginning  on  November  1, 1993, 
you  are  directed  to  start  signing  n'A-370P 
forms  for  export  of  U.S.-fbrmed  and  cut  fobric 
for  Fashion  Enterprises. 

The  Committee  for  the  Implementadon 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  93-24697  Filed  10-6-93;  8:45  am] 
WUJNQ  cooc  aSie-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade’s  Fletdble 
Options  Proposal 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  new  rules  and  rule  amendments. 

SUMMARY:  The  Chicago  Board  of  Trade 
(“CBT”  or  “Exchange”)  has  submitted, 
pursuant  to  section  5a(a)(12)(A)  of  the 
Commodity  Exchange  Act  (“Act”)  and 
Commission  Regulation  1.41(b),  various 
proposed  new  rules  and  rule 
amendments  for  Commission  approval. 
The  proposed  rule  revisions  would 
allow  the  trading  of  “flexible  options” 
on  various  CBT  Treasury  futures 
contracts  in  which  the  counterparties 
could  select  from  a  more  precise  array 
of  exercise  styles,  expiration  dates  and 
strike  prices  relative  to  those  for 
standard  options.  CBTs  proposal  also 
includes  procedures  for  trading  flexible 
options,  including  a  request  for  quote 
(“RFQ”)  procedures  whereby  daily 
trading  in  each  flexible  option  is  opened 
by  a  publicized  solicitation  of  interest  in 
a  particular  flexible  option. 

Acting  pursuant  to  the  authority 
delegate  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Trading  and  Markets  has  determined  to 
publish  the  CBT’s  flexible  optums 
proposal  for  public  comment.  The 
Division  of  Trading  and  Markets 
believes  that  publication  of  the  proposal 
is  in  the  public  interest  and  will  assist 
the  Commission  in  considering  the 
views  of  interested  persons. 

DATES:  Comments  must  be  received  on 
or  before  October  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  Sherrod,  Financial 
Instruments  Unit  Chief.  Division  of 
Economic  Analysis,  or  David  P.  Van 
Wagner,  Special  Coimsel,  Division  of 
Trading  and  Markets.  Commodity 
Futiues  Trading  Commission.  2033  K 
Street  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-7303  or  (202) 
254-8955,  respectively. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Proposal 

By  letters  dated  August  5, 1993  and 
September  1, 1993,  the  CBT  submitted 
proposed  new  Regulations  XX15.01 
through  XX21.01  and  amendments  to 
Regulations  XX02.01,  XX03.01, 
XX04.01.  XX07.01,  XX08.01  and 
XX13.01  for  certain  option  contracts  on 
Treasury  futures^  pursuant  to  section 


'  SpeciHcally,  the  CBTs  option  contracts  on  the 
30-year  Treasury  bond.  10-year  Treasury  note.  5- 


5a(a)(12)(A)  of  the  Act  and  Commission 
Regulation  1.41(b). 

Under  the  proposal,  parties  could 
execute  “flexible  options”  on  Treasury 
futures  with  certain  option  contract 
terms  that  are  not  identical  to  those  of 
currently-listed  “standard”  option 
contracts.  Specifically,  parties  to  a 
flexible  option  could  choose  from  a 
more  precise  array  of  exercise  styles, 
strike  prices  and  expiration  dates  than 
are  available  in  standard  futures  option 
contracts.  Flexible  option  contracts 
could  be  specified  as  either  European-  - 
or  American-style  exercise.  Strike  prices 
for  flexible  opticms  would  have  to  be 
within  the  inclusive  range  of  currently- 
listed  strike  prices  for  standard  options. 
For  30-year  bond  and  10-year  note 
contracts,  however,  flexible  option 
strike  prices  could  be  set  at  intervals  of 
V32  of  a  point  per  futures  contract,  while 
for  the  5-year  and  2-year  note  contracts, 
strike  prices  could  be  set  at  intervals  of 
V64  of  a  point  per  futures  contract.  In 
addition,  parties  could  request  a  quote 
in  Va  point  intervals  relative  to  the 
underlying  futures  contract. 

Parties  to  a  flexible  option  could  make 
the  option’s  expiration  date  any  CBT 
business  day.  Monday  through  Friday, 
that  precedes  the  latest  standard  option 
expiratimi  for  the  most  distantly-listed 
underlying  futures  contract  month  that 
had  previously  opened  for  trading.  The 
last  day  of  trading  in  a  flexible  option 
would  be  the  expiration  day.  Any 
standard  option  rules  that  are  not 
amended  by  the  CBT’s  proposal  would 
be  applicable  tot  he  proposed  flexible 
option  contracts. 

The  CBT  also  has  proposed 
procedures  governing  the  opening  of 
trading  in  flexible  options  each  day.  To 
open  each  flexible  option  trading 
session,  a  party  would  submit  an  RFQ 
to  a  pit  reporter  to  solicit  quotes  for  a 
particular  flexible  option.  An  RFQ 
would  specify  trading  size,  strike  price, 
exercise  style  and  expiration  date  for  the 
indicated  flexible  option  (the  premium 
amount  would  not  have  to  be  specified). 
There  would  be  various  requirements 
regarding  the  minimum  size  of  an  RFQ. 
200  contracts  would  be  the  minimum 
RFQ  size  in  a  flexible  option  that  had 
not  been  previously  opened.  Thereafter. 
100  contracts  would  the  minimum, 
except  that  position  holders  could 
submit  and  RFQ  for  less  than  100 
contracts  in  order  to  liquidate  an 
existing  flexible  option  position. 

Upon  the  submission  of  an  RFQ,  the 
RFQ  would  be  “publicized”2  and  there 


year  Treasury  note  and  2-year  Treasury  note  futures 
contracts. 

s  Tie  terms  of  each  RFQ  would  be  disseminated 
over  the  CBTs  trading  floor  message  board  and 
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would  be  a  response  interval  of  up  to  15 
minutes  befwe  trading  in  the  particular 
flexible  option  could  start. 

If  the  RK^submitting  member 
requested  quotes  on  both  sides  of  the 
market  for  the  same  flexible  option  or  if 
two  or  more  RFQs  were  fointly  the  first 
day  and  the  RFC^  requested  quotes  on 
both  sides  of  the  market  for  the  same 
flexible  option,  then  the  best  responsive 
quotes  would  be  determined  through 
open  outcry  on  both  sides  of  the  maiiiet. 
At  the  conclusion  of  the  response  time 
interval,  trading  in  that  option  would 
start  immediately  by  open  outcry.  If  the 
RFQ  were  for  a  bid  or  an  ofler,  but  not 
both,  the  best  quote  would  be 
determined  through  open  outcry  on  the 
side  of  the  market  opposite  the  RFQ. 
There  would  be  apriority  period  of  up 
to  two  minutes  at  the  conclusion  of  the 
response  time  interval  during  which  the 
submitting  member  would  have  the 
exclusive  right  to  acx»pt  the  best 
responsive  quote.3  Following  the 
priority  period,  the  flexible  option  series 
opened  would  be  available  through 
open  outcry  for  the  remainder  of  the 
trading  session. 

n.  Request  for  Comments 

The  Commission  requests  comments 
on  any  aspect  of  the  CBT’s  flexible 
options  proposal  that  members  of  the 
public  believe  may,  raise  issues  under 
the  Act  or  Commission  regulations. 
Copies  of  the  CBT’s  submissions  are 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Ckimmodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington,  DC  20581.  Copies 
also  may  be  obtained  through  the  Office 
of  the  S^retariat  at  the  above  address  or 
by  telephoning  (202)  254-6314. 

Any  person  interested  in  submitting 
written  data,  views,  or  comments  on  the 
proposal  should  send  comments  to  Jean 
A.  Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington.  DC  20581,  by  the 
specified  date. 

Issued  in  Washington,  DC,  on  October  1, 
1993. 

Alan  L.  Seifert, 

Deputy  Director,  Division  of  Trading  and 
Mark^. 

[FR  Doc  93-24637  Filed  10-6-93;  8:45  ami 
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internal  computer  network  for  members  and  to 
regular  vendor  systems. 

1  Like  the  proposed  quantity  requirements  for 
RFQs,  the  minimum  trading  size  for  members 
re^wnding  to  an  RFQ  would  be  200  contracts  for 
a  flexible  option  which  bad  not  been  previously 
traded,  100  contracts  for  a  flexible  option  which 
had  previously  traded  or  a  lesser  number  if  a 
member's  responsive  bid  or  offer  would  close  out 
the  member's  position  in  the  particular  option. 


New  York  Mercantile  Exchange; 
Proposed  Amendments  to  the  New 
York  Hartxir  No.  2  Heating  OH  Futures 
Contract 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
proposed  amendments  to  thie  New  Yoik 
Haibcr  No.  2  heating  oil  futures 
contract. 

SUMMARY:  The  New  Yoiic  Mercantile 
Exchange  (NYMEX  or  Exchange)  has 
submitted  for  the  Commissitm’s 
approval,  under  section  5a(a)12  of  the 
Commodity  Exchange  Act  and 
Commission  Rule  1.41(b),  proposed 
amendments  to  its  New  York  Harbor  No. 
2  heating  oil  futures  contract.  'The 
proposed  amendments  relate  to  the 
dyeing  and  color  testing  standards  for 
deliverable  heating  oil  and  would  apply 
to  all  newly  listed  and  existing  contracts 
beginning  with  the  January  1994 
delivery  month.  'The  Acting  Director  of 
the  EHvision  of  Economic  Analysis 
(EMviuon)  of  the  Commission  has 
determined  that  obtaining  public 
comment  on  the  proposed  rule 
amendments  is  in  the  public  interest, 
will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act.  Accordingly,  the  Division,  pursuant 
to  the  auth(»ity  delegated  by 
Commission  Rule  140.96,  is  hereby 
providing  notice  of.  and  seeking 
comment  on,  the  proposed  rule 
amendments. 

DATES:  Comments  must  be  received  on 
or  before  November  8, 1993. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  ccanments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  New 
York  Harbor  No.  2  heating  oil  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Joseph  B.  Storer  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  EKD  20581,  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  On 
September  29, 1993,  the  Commission 
approved,  pursuant  to  section  5a(a)(12) 
of  the  Commodity  Exchange  Act  (Act), 
amendments  to  the  NYMEX’s  New  Yoik 
Harbor  No.  2  heating  oil  fuhues  contract 
that  (1)  allow  the  seller  to  continue  to 
deliver  product  which  meets  the 
previously  existing  color  standard  of  a 
maximum  rating  of  2.5  without  applying 


any  alternative  quality  tests,*  (2)  allow 
delivery  of  heating  oil  having  a  rating  of 
3.0  on  the  color  test  if  the  prodrict 
passes  five  other  enumerated  quality 
tests  (stability,  haze  rating,  camn 
residue,  ash  weight,  aiKl  corrosion),  and 
(3)  require  that  all  product  be  dyed  bhie 
to  be  deliverable  on  the  futures 
contract*  The  amendments  were 
approved  only  for  the  October, 
November,  and  December  1993  delivery 
months. 

These  amendments  resulted  from  new 
U.S.  Environmental  Protection  Agency 
(EPA)  regulations  which  mandate  that 
all  high-sulfur  fuel,  inchidil^  heating 
oil,  be  dyed  blue  to  distinguish  it  frtCT 
diesel  fuel.  The  EPA  regulations  went  in 
to  effect  on  October  1, 1993.  Because  the 
addition  of  dye  may  raise  the  cok^ 
rating  of  heating  oil,  the  amended 
NYNQIX  rules  make  provision  for 
delivery  of  heating  ml  with  a  color 
rating  of  3.0,  if  the  product  passes  the 
five  other  quality  tests  noted  above. 
According  to  the  Exchange,  allowing 
delivery  of  this  higher  color  rating  will 
ensure  that  supplies  in  storage  that 
previously  met  the  maximum  color  test 
rating  of  2.5  will  continue  to  be 
deliverable  after  being  dyed.  The 
requirement  that  all  product  be  dyed 
blue  was  adopted  by  the  Exchange  to 
provide  certainty  with  regard  to  the 
nature  of  the  delivered  product. 

The  Exchange  is  ik)w  proposing  to 
make  the  rules  currently  in  effect  ka  the 
October,  November,  and  December  1903 
delivery  months  applicable  to  all  newly 
listed  and  existing  contracts  beginning 
with  the  Jeuiuary  1994  delivery  month. 

In  considering  whether  to  approve  thQ 
amendments  for  application  to  all  newly 
listed  and  existing  contracts  beginning 
with  January  1994,  the  Commission  will 
evaluate  the  experience  with  respect  to 
futures  deliveries  in  nearby  months 
under  the  previously  approved  rules. 

Therefore,  the  Commission  is  seeking 
comments  on  the  proposed  amendments 
from  participants  in  all  segments  of  the 
heating  oil  cash  and  futures  markets, 
especially  with  regard  to  their 
experience  with  color  testing  of  dyed 
product  and  the  application  of  the 
previously  approv^  amendments  to 
futures  deliveries. 


1  The  applicable  color  test  refers  to  a  ]wllow  to 
brown  color  spectrum  (ASTM  D1500L  The  coior 
test  ratings  range  from  0i>  to  8.0  in  .5  increments. 

2  During  the  Commission's  review  of  the 
amendments  applied  to  the  October.  November  and 
Decemb«  1993  delivery  months,  the  Conamissioo't 
staff  found  that  the  industry  had  limited  experience 
performing  the  requisite  color  test  on  beating  oil 
which  had  been  dyed  blue.  Despite  this  limited 
experience,  information  suppli^  by  the  Exchange 
indicated  that  inspectors  would  perform  the 
requisite  color. test  without  any  qualification  as  to 
the  validity  of  the  test  results. 
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Copies  of  the  proposed  amendments 
will  ^  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.,  Washington,  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
ORice  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  254- 
6314. 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  proposed 
amendments  may  by  available  upon 
request  pursuant  to  the  Freedom  of 
Information  (5  U.S.C.  552)  and  the 
Commission’s  regulations  thereunder 
(17  CFR  part  145  (1987)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  asset  forth  in  17  CFR  145.5 
and  145.9.  Request  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Ofiice  of  the  Secretariat  at 
the  Commission’s  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  submitting 
written  data,  views,  or  arguments 
regarding  the  proposed  amendments,  or 
with  respect  to  other  materials 
submitted  by  the  NYMEX  in  support  of 
the  proposed  amendments,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futiues  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  October  4, 
1993. 

Blake  Imel, 

Acting  Director. 

IFR  Doc.  93-24715  Filed  10-6-93;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  94-C0001] 

Regency  Merchandise.  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
settlement  agreement  under  the  Federal 
Hazardous  Substances  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  puUish  settlements 
which  it  provisionally  accepts  under  the 
Federal  Hazardous  Substances  Act  in 
the  Federal  Register  in  accordance  with 
the  terms  of  16  CFR  1118.20  (e)-(h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Regency  Merchandise,  Inc.,  a 
corporation. 

DATES:  Any  interested  person  may  ask 
the  Conunission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  October 
22. 1993. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  94-COOOl,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Earl  A.  Gershenow,  Trial  Attorney, 

Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFORMATION: 

(Attached). 

Dated:  October  1 , 1993. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

Settlement  Agreement  and  Order 

1.  Regency  Merchandise,' Inc. 
(hereinafter,  “Regency”),  a  corporation, 
enters  into  this  ^ttlement  Agreement 
(hereinafter,  “Agreement”)  with  the  staff 


of  the  Consumer  Product  Safety 
Commission,  and  agrees  to  the  entry  of 
the  Order  described  herein.  The  purpose 
of  the  Agreement  and  Order  is  to  settle 
the  stag’s  allegations  that  Regency 
Merchandise  ^owingly  caused  the 
introduction  into  interstate  commerce  of 
certain  banned  hazardous  toys,  in 
violation  of  section  4(a)  of  the  Federal 
Hazardous  Substances  Act,  15  U.S.C. 
1263(a). 

I.  Jurisdiction 

2.  The  Commission  has  jurisdiction 
over  Regency  and  the  subject  matter  of 
this  Settlement  Agreement  pursuant  to 
section  30(a)  of  the  Consumer  Product 
Safety  Act  (hereinafter,  “CPSA”),  15 
U.S.C.  2079(a).  and  sections  2(f)(1)(D), 
4(a),  and  5(c)  of  the  Federal  Hazardous 
Substances  Act  (hereinafter,  “FHSA”), 

15  U.S.C.  1261(f)(1)(D),  1263(a),  and 
1264(c). 

II.  The  Parties 

3.  The  “staff”  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA,  15 
U.S.C  2053. 

4.  Regency  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  California,  with  its  principal 
corporate  offices  located  at  411  S.  San 
Pedro  Street,  Los  Angeles.  CA  90013 
Regency  is  engaged  in  the  import  and 
wholesale  business.  Approximately  60 
percent  of  its  business  is  finm  the 
purchase  and  sale  of  toys. 

in.  Allegations  of  the  Staff 

5.  Between  March  1991,  and  May 
1992,  Regency  caused  the  introduction 
into  interstate  commerce  of 
approximately  4,983  toys  intended  for 
use  by  children  imder  three  years  of  age. 
which  are  identified  and  described 
below.  An  asterisk  (*)  next  to  the  date 
column  below  indicates  tbe  date  the 
staff  collected  the  toys  as  part  of  an 
establishment  inspection  of  the  firm 
rather  than  as  part  of  the  staff’s  import 
surveillance  program. 


CPSC  sam¬ 
ple  No. 

Description 

Collect  date* 
entry  date 

Quantity 

M-867-2023 

Telephone  Car  (Hippo).  Regency  World  Trading,  Inc . 

03/24/91 

400 

M-867-2024 

Telephone  Car  (Cow)  Regency  World  Trading,  Inc . 

03/24/91 

400 

M-867-2425 

Telephone  Car  (Dog),  Regency  World  Trading,  Inc . 

03/24/91 

400 

M-867-2026 

Telephone  Car  (Hippo).  Regency  World  Trading,  Inc . 

03/24/91 

400 

M-867-2027 

Animal  Car  Telephone  (Dog),  Regency  World  frading,  Inc  . 

03/24/91 

400 

M-867-2028 

Animal  Car  Telephorte  (Rhino),  Regency  World  Trading,  Inc . 

03/24/91 

400 

P-867-7719 

Bear  Phone,  Manley  Toys,  Ltd . 

12/01/91 

1200 

P-867-7720 

Clown  Phone,  Manley  Toys,  Ltd . 

12/01/91 

1080 

P-867-7841 

Funny  Buggy  (Truck),  Hello  Modem  Toys  Industrial . . . 

•05/19/92 

101 

P-867-7842 

Funny  Buggy  (Car),  Hello  Modem  Toys  Industrial . 

*05/19/92 

101 

P-867-7843 

Funny  Buggy  (Diesel  Truck)  Hello  Modem  Toys  Indusbial  . 

*05/19/92 

101 
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6.  The  toys  identified  in  paragraph 
five  above  are  subject  to,  but  failed  to 
comply  with,  the  Commission’s  Small 
Parts  Regulation,  16  CFR  p^  1501,  in 

that  when  tested  under  the  “use  and _ 

abuse”  test  methods  specified  in  16  CFR 
1500.51  and  1500.52,  (a)  one  m  mme 
parts  of  each  tested  toy  separated  and 
(b)  one  or  more  of  the  sepcuated  parts 
firom  each  o(  the  tested  toys  fit 
completely  within  the  test  cylinder,  as 
set  forth  in  16  CFR  1501.4. 

7.  Because  the  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  six  above,  each 
of  the  toys  icbntified  in  paragraph  five 
presents  a  “mechanical  hazard”  within 
the  meaning  of  section  2(s)  of  the  FHSA, 
15  U.S.C.  1261(s)  (choking,  aspiration 
and/or  ingestion  of  small  parts). 

8.  Each  of  the  toys  identified  in 
paragraph  five  above  is  a  “hazardous 
substance”  pursumt  to  section  2(f)(1)(D) 
of  the  FHSA,  15  U.S.C  1261(f)(1)(D). 

9.  Each  of  the  toys  identified  in 
paragrapdi  five  above  is  a  "banned 
hazaj^ous  substance”  piirsuant  to  (a) 
section  2(q)(l)(A)  of  the  FHSA.  15 
U.S.C.  1261(q)(l)(A)  (any  toy  or  other 
article  intended  for  use  by  c^ldren 
which  bears  or  contains  a  hazardous 
substance);  and  (b)  16  CFR 
1500.18(aK9). 

10.  Regracy  knowingly  caused  the 
introduction  into  interstate  commerce  of 
the  aforesaid  banned  hazardous  toys,  in 
violation  of  section  4(a)  of  the  FHSA,  15 

U. S.C.  1263(a),  for  which  a  civil  penalty 
may  be  imposed  pursuant  to  section  5(c) 
of  the  FHSA,  15  U.S.C  1264(c). 

IV.  Response  of  Re^ncy 

11.  Regency  denies  the  allegations  of 
the  staff  set  forth  in  paragraphs  five 
through  ten  above  that  it  has  knowingly 
caused  the  introduction  into  commerce 
of  the  aforesaid  banned  hazardous  to3rs, 
or  that  it  has  violated  the  FSHA  as 
alleged  by  the  stafi. 

V.  Agreement  of  the  Parties 

12.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over 
Regency  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  followii^  acts:  Consumer  Product 
Safety  Act,  15  U.S.C  2051  et  seq.,  and 
the  Federal  Hazardous  Substances  Act, 
15  U.S.C.  1261  etseq. 

13.  Upon  final  acceptance  by  the  . 
Commission  of  this  Settlenent 
Agreement,  Regency  agrees  to  (Miy  to  the 
Commission  a  dvil  penalty  in  the 
amoimt  of  Forty  Thousand  and  00/100 
E)ollcirs  ($40,000.00),  in  two  (2)  equal 
installment  payments  of  Twraity 
Thousand  and  00/100  ($20,000.00)  on  or 
before  December  31, 1993,  and  on  or 
before  December  31, 1994,  respectively. 


Payment  of  the  full  amount  of  the  dvil 
penalty  shall  settle  fully  the  rtafTs 
allegations  set  forth  in  poragr^ths  five 
through  ten  above  that  Regmicy  violated 
the  FHSA.  Any  late  installment 
payment  shall  be  charged  interest  at  the 
federal  legal  rate  of  interest  in  effect 
during  the  period  that  the  payment  is 
overdue  under  the  provisions  of  28 
U.S.C.  1961  (a)  and  (b).  Any  late 
paymmt  over  thirty  (30)  duration 
shall  make  the  entire  outstanding 
balance  due. 

14.  The  Commission  does  not  make 
any  determination  that  Regency 
knowingly  violated  the  FHSA.  The 
Coimnission  and  Regency  agree  that  this 
Agreement  is  entered  into  the 
purposes  of  settlement  only. 

15.  Upon  final  acceptance  of  this 
Settlemmit  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Regency  Icnowingly,  voluntarily 
and  completely,  waives  any  rights  it 
may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  chall«ige  or 
contest  of  the  validity  of  the 
Commission’s  actimis,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Regency  failed  to  comply  with 
the  FHSA  as  aforesaid,  and  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law. 

16.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued;  and,  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

17.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(e)-(h).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  wiU  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

18.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order  incorpwated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  Regency  to  appropriate  legal 
action. 

19.  No  agreement,  understanding, 
representation,  interfHetation  not 
contained  in  this  Settlement  Agre«nent 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

20.  The  provisirais  the  Settlement 
Agreement  and  Ord^  shall  apply  to 


Regency  and  each  of  its  successors  and 
assigns. 

Respondent  Regency  Merchandise,  htc. 

Dated:  July  19, 1993. 

(Commission  Staff 
David  Schmeltzer, 

Assistant  Execu  tne  Duector,  C^oe  of 
Compliance  and  Enforcement 
Alan  H.  Schoem, 

Director,  Division  of  Adminietrative 
Litigation,  Office  of  Compliance  and 
Enforcement 

Dated:  July  22, 1993. 

Earl  A  Gersbenow, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement 

Dated:  July  22, 1993. 

Dennis  C  Kacoyanis, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  CornfAkuux  and 
Enforcement. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Regency  Merchandise,  Inc., 
a  corporation,  and  the  staff  of  the 
(Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Regency 
Merchandise,  Inc.;  and  it  appearing  that 
the  Settlement  Agreement  is  in  the 
public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement.  Regmicy  Merchandise,  Inc. 
shall  pay  to  the  (Commission  a  dvil 
penalty  in  the  amount  of  Forty 
Thousand  and  00/100  Dollars 
($40,000.00),  in  two  (2)  equal 
installment  payments  of  Twenty 
Thousand  and  00/100  ($20,000.00)  on  or 
before  December  31, 1993,  and  on  or 
before  December  31. 1994,  respectively. 
Payment  of  the  full  amount  of  the  dvil 
penalty  shall  settle  fidly  the  stafTs 
allegations  set  forth  in  paragr^hs  five 
through  ten  in  the  Settlement 
Agreement  that  Regency  violated  the 
FHSA.  Any  late  installment  payment 
shall  be  charged  interest  at  the  federal 
legal  rate  of  interest  in  efied  during  the 
period  that  the  payment  is  ov^ue 
under  the  provisions  of  28  U.S.C 
■*  1961(a)  and  (b).  Any  late  payment  over 
thirty  (30)  days  duration  shall  make  the 
entire  outstanding  balance  due. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  4th  day  of  October,  1993. 
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By  Order  of  the  Commission: 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc  93-2^693  Filed  10-6-93;  8:45  am) 
BIUJNQ  CODE  63S6-01-M 


[CPSC  Docket  No.  94-C0002] 

Yuchius  Morality,  Inc.,  a  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
settlement  agreement  under  the  Federal 
Hazardous  Substances  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Federal  Hazardous  Substances  Act  in 
the  Federal  Register  in  accordance  with 
the  terms  of  16  CFR  1118.20(e)-(h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with. 
Yuchius  Morality,  Inc.,  a  corporation. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  October 
22. 1993. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 


Comment  94-C0002,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington.  DC  20207 

FOR  FURTHER  INFORMATION  CONTACT:  Earl 
A.  Gershenow  I.  Kramer,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFORMATION:  (attached) 
Dated:  October  1, 1993. 

Sheldon  D.  Butts, 

Deputy  Secretary. 


[CPSC  Docket  No.  94-C00021 

Yuchius  Morality,  Inc.  a  Corporation; 
Settlement  Agreement  and  Order 

1.  Yuchius  Morality.  Inc.  (hereinafter. 
“Yuchius”),  a  corporation,  enters  into 
this  Settlement  Agreement  (hereinafter, 
“Agreement”)  with  the  staff  of  the 
Consumer  Product  Safety  Commission, 
and  agrees  to  the  entry  of  the  Order 
described  herein.  The  purpose  of  the 
Agreement  and  Order  is  to  settle  the 
staffis  allegations  that  Polly  Gaz 
knowingly  caused  the  introduction  into 
interstate  commerce  of  certain  banned 
hazardous  toys,  in  violation  of  section 
4(a)  of  the  Federal  Hazardous 
Substances  Act,  15  U.S.C.  1263(a). 


I.  Jurisdiction 

2.  The  Commission  has  jurisdiction 
over  Yuchius  and  the  subject  matter  of 
this  Settlement  Agreement  pursuant  to 
section  30(a)  of  the  Consiuner  Product 
Safety  Act  (hereinafter,  “CPSA”),  15 
U.S.C.  2079(a),  and  sections  2(f)(1)(D), 
4(a),  and  5(c)  of  the  Federal  Hazardous 
Substances  Act  (hereinafter,  “FHSA”), 

15  U.S.a  1261(f)(1)(D),  1263(a),  and 
1264(c). 

n.  The  Parties 

3.  The  “staff”  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA,  15 
U.S.C.  2053. 

4.  Yuchius  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  New  York,  with  its  principal 
corporate  offices  located  at  635  W.  27th 
Street,  New  York,  New  York  10001. 
Yuchius  is  engaged  in  the  import  and 
wholesale  business.  Approximately  60 
percent  of  its  business  is  from  the 
purchase  and  sale  of  toys. 

III.  Allegations  of  the  staff 

5.  Between  January,  1991,  and 
February  1991,  Yuchius  caused  the 
introduction  into  interstate  commerce  of 
approximately  1,620  toys  intended  for 
use  by  children  under  ffiree  years  of  age, 
which  are  identified  and  described 
below: 


CPSC  sample  no. 


Description 


Ship  date 
ent^  date 


Quantity 


M-600-1906 

M-800-1907 

M-867-2429 

M-867-2448 


Pull  Elephant  Toy,  All  Toys  Co.  Ltd . 

Cooking  Set,  Manley  Toys  Limited . 

Musical  Television,  Light  Gain  Limited . . 

Educational  Telephone,  Light  Gain  Limited 


*01/24/92 

*02/05/91 

02/10/91 

02/21/91 


240 

180 

720 

480 


The  asterisk  (*)  next  to  the  date  column  above  irxjicates  shipping  dates  because  the  entry  dates  are  not  readily  available. 


V 


6.  The  toys  identified  in  paragraph 
five  above  are  subject  to,  but  failed  to 
comply  with,  the  Commission’s  Small 
Parts  Regulation,  16  CFR  part  1501,  in 
that  when  tested  imder  the  “use  and 
abuse”  test  methods  specified  in  16 
CFR1500.51  and  1500.52,  (a)  one  or 
more  parts  of  each  tested  toy  separated 
and  (b)  one  or  more  of  the  separated 
parts  firom  each  of  the  tested  toys  fit 
completely  within  the  test  cylinder,  as 
set  forth  in  16  CFR  1501.4. 

7.  Because  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  six  above,  each 
of  the  toys  identified  in  paragraph  five 
presents  a  “mechanical  hazaM”  within 
the  meaning  of  section  2(s)  of  the  FHSA, 
15  U.S.C.  1261(s)  (choking,  aspiration 
and/or  ingestion  of  small  parts). 


8.  Each  of  the  toys  identified  in 
paragraph  five  above  is  a  “hazardous 
substance”  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA,  15  U.S.C.  1261(f)(1)(D). 

9.  Each  of  the  toys  identified  in 
paragraph  five  above  is  a  “banned 
hazardous  substance”  pursuant  to  (a) 
section  2(q)(l)(A)  of  the  FHSA,  15 
U.S.C.  1261(q)(l)(A)  (any  toy  or  other 
article  intended  for  use  by  children 
which  bears  or  contains  a  hazardous 
substance);  and  (b)  16  CFR 
1500.18(a)(9). 

10.  Yudiius  knowingly  caused  the 
introduction  into  interstate  commerce  of 
the  aforesaid  banned  hazardous  toys,  in 
violation  of  section  4(a)  of  the  FHSA,  15 
U.S.C.  1263(a),  for  which  a  civil  penalty 
may  be  imposed  pursuant  to  section  5(c) 
of  the  FHSA.  15  U.S.C.  1264(c). 


IV.  Response  of  Yuchius 

11.  Yuchius  denies  the  allegations  of 
the  staff  set  forth  in  paragraphs  five 
through  ten  above  that  it  has  knowingly 
caused  the  introduction  into  commerce 
of  the  aforesaid  banned  hazardous  toys, 
or  that  it  has  violated  the  FHSA  as 
alleged  by  the  staff. 

V.  Agreement  of  the  Parties 

12.  The  consumer  Product  Safety 
Commission  has  jurisdiction  over 
Yuchius  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  following  acts:  Consumer  Product 
Safety  Act,  15  U.S.C.  2051  et  seq.,  and 
the  Federal  Hazardous  Substances  Act, 
15  U.  S.  C.  1261  et  seq. 

13.  Upon  final  acceptance  by  the 
commission  of  this  Settlement 
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Agreement,  Yuchius  agrees  to  pay  to  the 
commission  a  civil  penalty  in  the 
amount  of  Twenty  Thousand  and  00/ 

100  dollars  ($20,000.00),  in  two  (2) 
equal  installment  payments  of  Ten 
Thousand  and  00/100  ($10,000.00)  on  or 
before  December  31, 1993,  and  on  or 
before  December  31, 1994,  respectively. 
Payment  of  the  full  amount  of  the  dvil 
penalty  shall  settle  fully  the  staff’s 
allegations  set  forth  in  paragraphs  five 
through  ten  above  that  Yuchius  violated 
the  FHSA.  The  outstanding  balance  of 
any  late  installment  payment  shall  be 
charged  interest  at  the  federal  legal  rate 
of  interest  under  the  provisions  of  28 
U.S.C.  1961  (a)  and  (b).  Any  late 
payment  over  thirty  30  days  duration 
shall  make  the  entire  outstanding 
balance  due  and  payable. 

14.  The  Commission  does  not  make 
any  determination  that  Yuchius 
knowingly  violated  the  FHSA.  The 
Commission  and  Yuchius  agree  that  this 
Agreement  is  entered  into  for  the 
purposes  of  settlement  only. 

15.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Yuchius  knowingly,  voluntarily 
and  completely,  waives  any  rights  it 
may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing.  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission’s  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Yuchius  failed  to  comply  with 
the  FHSA  as  aforesaid,  and  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law. 

16.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C  2055(b).  this  matter 
shall  ^  treated  as  if  a  complaint  had 
issued:  and,  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

17.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(e)-(h).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

18.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order  incorporated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  Yuchius  to  appropriate  legal 
action. 


19.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

20.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
Yuchius  and  each  of  its  successors  and 
assigns. 

Respondent  Yuchius  Morality,  Inc 
Dated:  July  19. 1993. 

Jack  Yu, 

President,  Yuchius  Morality,  Inc.,  635  W. 
27th  Street,  New  York,  New  York  10001. 
Conunission  Staff 
David  Schmeltzer, 

Assistant  Executive  Director,  Office  of 
Compliance  and  Enforcement 
Alan  R  Schoem, 

Acting  Director,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Dated:  July  22. 1993. 

Earl  A.  Gershenow, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Dated:  July  22. 1993. 

Dennis  C.  Kacoyanis, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 


[CPSC  DockM  Na  94-C0002] 

Yuchius  Morality,  Inc.  a  Corporation; 
Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Yuchius  Morality,  Inc.,  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Yuchius 
Morality.  Inc.;  and  it  appearing  that  the 
Settlement  Agreement  is  in  the  public 
interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  ^ttlement 
Agreement,  Yuchius  Morality.  Inc.  shall 
pay  to  the  Commission  a  civil  penalty 
in  the  amount  of  Twenty  Thousand  and 
00/100  Dollars  ($20,000.00),  in  two  (2) 
equal  installment  payments  of  Ten 
Thousand  and  00/100  ($10,000.00)  on  or 
before  December  31, 1993,  and  on  or 
before  December  31, 1994,  respectively. 
Payment  of  the  full  amount  of  the  dvil 
penalty  shall  settle  fully  the  staff’s 
allegations  set  forth  in  paragraphs  five 
through  ten  of  the  Settlement 
Agreement  that  Yuchius  violated  the 
FHSA.  The  outstanding  balance  of  any 
late  installment  payment  shall  be 
diarged  interest  at  the  federal  legal  rate 


of  interest  under  the  provisions  of  28 
U.S.C  1961(a)  and  (bk  Any  late 
payment  over  thirty  (30)  days  duration 
sh^  make  the  entire  outstanding 
balance  due. 

Provisionally  accepted  and 
Provisional  Oitier  israed  on  the  4th  day 
of  October,  1993. 

By  Order  of  the  Commission: 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

Finally  accepted  and  Final  Order  issued  on 

the _ day  of _ , 

199_. 

[FR  Doc.  93-24694  Filed  10-6-93;  8:45  am] 
MJJNQ  COOE  MSS  1  M 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Reduction  of  Government  Bill  of 
Lading  (GBL)  Distribution 

AGENCY:  Defense  Logistics  Agency, 
Department  of  Defense. 

ACTION:  Notice  of  conclusion  of  GBL  test 
at  DLA  depots  which  had  reduced 
carrier  copies  firom  4  to  2. 

SUMMARY:  This  notice  announces 
termination  of  the  GBL  test  at  DLA 
Distribution  Depots.  Use  of  the  seven 
part  GBLs  will  be  resumed  at  the  depots. 
Testing  of  the  seven  part  form,  in  lieu 
of  the  nine  part  form,  at  Defense 
Contract  Mmagement  Districts  (DCMDs) 
and  Defense  Subsistence  Offices  (DSOs) 
will  continue. 

EFFECTIVE  DATE:  October  7. 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Brian  Sheridan,  Traffic  Management 
Specialist,  Transportation  Division, 
Defense  Logistics  Agency,  Department 
of  Defense.  Cameron  Station, 
Alexandria.  VA.  (703)  274-0566. 

Phillip  E.  Jung, 

Colonel,  USAP,  Staff  Director,  Transportation 
Office. 

[FR  Doc  93-24681  Filed  10-6-93;  8:45  am] 
BHJJNQ  cooe  aeao-oi-K 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

agency:  DoD. 

action:  Notice _ 

The  Department  of  Defense  has 
submittea  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  \mder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C., 
chapter  35). 

Title,  applicable  form,  and  OMB  control 
number:  Department  of  Defense 
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Personnel  Security  Questionnaire;  DD 
Form  398,  DD  Form  398  INST,  and 
DD  Form  1879;  0MB  Control  Number 
0704-0299 

Type  of  request:  Revision 
Number  of  respoitdents:  146,000 
Responses  per  respondent:  1 
Annual  responses:  146,000 
Average  burden  per  response:  3  hours 
Annum  burden  nours:  438,000 
Needs  and  uses:  The  information 
collected  by  the  DD  Form  398  is  used 
by  the  Defense  Investigative  Service  to 
conduct  Single  Scope  Background 
Investigations  (SSBIs),  Periodic 
Reinvestigations  (PRs),  and  Special 
Investigative  Inquiries  (SIis).  These 
provide  the  basis  for  determination  of 
a  person’s  eligibility  for  access  to 
classified  information,  appointment  to 
a  sensitive  position,  assignment  to 
duties  that  require  a  personnel 
security  or  trustworthiness 
determination,  continuing  eligibility 
for  retention  of  a  secvirity  clearance, 
or  assignment  to  other  sensitive 
duties.  The  DD  Form  398  INST 
provides  guidance  for  completing  the 
DD  Form  398.  The  DD  Form  1879  is 
used  to  request  an  SSBI,  PR.  or  SB, 
and  accompanies  the  DD  Form  398. 
Affected  public:  Individuals  or 
households;  Federal  agencies  or 
employees 

Frequency:  On  occasion 
Respondent’s  obligation:  Voluntary 
OMB  desk  officer:  Mr.  Edward  C 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Ofiice  of 
Management  and  Budget,  Desk  Ofiicer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC 
20503 

DOD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR.  1215  Jefierson  Davis  Highway, 
suite  1204,  Arlington.  VA  22202-4302 
Dated;  October  1, 1993. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc  93-24583  Filed  10-6-93;  8:45  am] 
BIUJNQ  CODE  SOOO-W-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

AGENCT:  DoD. 
action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 


information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C., 
chapter  35). 

Title,  applicable  form,  and  OMB  control 
number:  Department  of  Defense 
Naticmal  Agency  Questionnaire;  DD 
Form  398-2,  DD  Form  398-2  INST; 
OMB  Control  Number  0704-0298 
Type  of  request:  Revision 
Number  of  respondents:  550,000 
Responses  per  respondent:  1 
Annual  responses:  550,000 
Average  burden  per  response:  2.25 
hours 

Annual  burden  hours:  1.237,500 
Needs  and  uses:  The  information 
collected  by  the  DD  Form  398-2  is 
used  by  the  Defense  Investigative 
Service  to  conduct  National  Agency 
Checks  which  provide  the  basis  for 
determination  of  a  person’s  eligibility 
for  access  to  classified  information, 
employment  in  sensitive  positions, 
and  entrance  into  the  Armed  Forces. 
The  DD  Form  398-2  INST  provides 
guidance  for  completing  the  DD  Form 
398-2. 

Affected  public:  Individuals  or 
households;  Federal  agencies  or 
employees 

Frequency:  On  occasion 
Respondent’s  obligation:  Voluntary 
OMB  desk  officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC 
20503 

DOD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  VA  22202-4302 
Dated:  October  1, 1993. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  93-24584  Filed  10-6-93;  8:45  am] 
BIUJNO  CODE  SOOO-04-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C., 
chapter  35). 

Title;  applicable  form,  and  OMB  control 
number:  DoD  FAR  Supplement, 


Subpart  22S.72,  Reporting  Contract 
Performance  Outside  the  United 
States,  and  the  Clause  at  252.225- 
7026;  DD  Form  2139;  OMB  Control 
Number  0704-0355 
Type  of  request:  Extension 
Number  of  respondents:  300 
Responses  per  respondent:  6 
Annual  responses:  1,800 
Average  burden  per  response:  .5  hours 
Annual  burden  hours:  900 
Needs  and  uses:  The  clause  at  DEARS 
252.225-7026,  Reporting  of  Contract 
Performance  Outside  the  United 
States,  is  used  in  DoD  solicitations 
and  contracts  with  an  estimated  or 
actual  value  exceeding  $500,000.  The 
clause  requires  offerors  and 
contractors  to  provide  information  on 
intended  and  actual  contract 
performance  outside  the  United 
States.  This  information  is  needed  for 
annual  exchanges  of  data  between  the 
United  States  and  foreign  coimtries, 
and  for  compliance  wiffi  the 
requirements  of  section  840  of  The 
National  Defense  Authorization  Act 
for  Fiscal  Year  1993  (Public  Law  102- 
484). 

Affected  public:  Businesses  of  other  for- 
profit  and  Small  businesses  or 
organizations 
Frequency:  On  occasion 
Respondent’s  obligation:  Mandatory 
OMB  desk  officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Weiss  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building.  Washington,  DC 
20503 

DOD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
smte  1204,  Arlington,  VA  22202-4302 
Dated:  October  4, 1993 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doa  93-24640  Filed  10-6-93:  8:45  am] 
BILUNQ  CODE  SOWKM  'M 


Office  of  the  Secretary 

DoD  Government-Industry  Technical 
Data  Committee;  Meeting 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  (Acquisition). 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  807  of 
Public  Law  102-120,  the  National 
Defense  Authorization  Act  for  Fiscal 
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Years  1992  and  1993,  a  Government* 
Industry  Technical  Data  Committee  has 
been  formed.  The  committee  will  make 
recommendations  to  the  Secretary  of 
Defense  for  the  final  regulations 
required  bv  subsection  (a)  of  10  U.S.C 
2320,  “Ri^ts  in  Technical  Data.” 

The  next  committee  meetings  are 
scheduled  for  October  27  and  28  1993, 
from  9:30  a.m.  to  4  p.m.  at  The  Russell 
Baker  Conference  Room,  room  1000, 815 
Connecticut  Ave.,  NW.,  Washin^on,  DC 
20006-4078.  These  meetings  will  be 
open  to  the  public  For  more 
information,  please  contact  the 
Committee  Executive  Secretary, 
Angelena  Moy  at  (703)  693-5639. 

Dated:  October  4, 1993. 

Patrida  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-24639  Filed  10-6-93;  8:45  am] 
WLLMQ  COOC  800(MM-M 

Telecommunications  Service  Priority 
System  Oversight  Committee;  Meeting 

AGENCY:  National  Commimications 
System,  DoD. 

ACTION:  Notice  of  meeting  change. 

Previously  aimoimced  meeting  of  the 
Telecommunications  Service  Priority 
(TSP)  System  Oversight  Committee  (58 
FR  49287)  has  been  Ranged  to  convene 


Wednesday,  November  10, 1993,  from  9 
a.m.  to  4:30  p.m.  The  meeting  will  be 
held  at  Booz-Allen  &  Hamilton,  8283 
Greensboro  Drive,  McLean,  Virginia 
22102,  room  1169.  The  agenda  remains 
as  follows: 

— Opening/ Administrative  Remarks 
— Review  |une  4, 1993  Meeting  Summary 
and  Status  of  Actions 
— ^TSP  Program  Office  Update 
— ^TSP  Ad  Hoc  Working  Group  Report 
— Review  of  Action  Items 
— Old  Business/New  Business 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Conunittee,  please  contact  the  National 
Communications  System  TSP  Program 
Office,  Bernard  Farrell  (703)  746-5375 
or  Susan  Flint  (703)  692-0040,  by 
October  25, 1993. 

Dated:  October  1, 1993. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doa  93-24582  Filed  10-06-93;  8:45  am] 
BILUNO  COOC  8000  0<  M 

Per  Diem,  Travel  and  Transportation 
Allowance  Committee;  Changes  in 
Rates 

AGENCY:  Per  Diem,  Travel  and 
Transportation  Allowance  Committee, 
DOD. 


ACTION:  Publication  of  changes  in  per 
diem  rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  172.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  172  is  being  published 
in  the  Federal  Register  to  asstire  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  1  October  1993. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem. 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  1  June  1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 

The  text  of  the  Bulletin  follows: 
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LOCALITY 

MAXIMUM 
LODGING 
AMOUNT 
(A)  + 

M6tIE 

RATE 

(B) 

MAXIMUM 

PER  DIEM 
RATE 
-  (C) 

EFFECTIVE 

DATE 

ALASKA: 

ADAK  5/ 

$  10 

$  34 

$  44 

10-01-91 

ANAKTUVUK  PASS 

83 

57 

140 

12-01-90 

ANCHORAGE 

05-15--09-15 

174 

71 

245 

05-15-93 

09-16--05-14 

81 

66 

147 

12-01-92 

ANIAK 

73 

36 

109 

07-01-91 

ATQASUK 

129 

86 

215 

12-01-90 

BARROW 

86 

73 

159 

06-01-91 

BETHEL 

82 

69 

151 

10-01-93 

BETTLES 

65 

45 

110 

12-01-90 

COLD  BAY 

110 

54 

164 

07-01-93 

COLDFOOT 

95 

59 

154 

10-01-92 

CORDOVA 

66 

77 

143 

12-01-92 

CRAIG 

67 

35 

102 

07-01-91 

DILLINGHAM 

76 

38 

114 

12-01-90 

DUTCH  HARBOR-UNALASKA 

113 

67 

180 

05-01-92 

EIELSON  AFB 

05-15--09-15 

100 

66 

166 

05-15-93 

09-16--05-14 

65 

67 

132 

12-01-92 

ELMENDORF  AFB 

05-15--09-15 

174 

71 

245 

05-15-93 

09-16--05-14 

81 

66 

147 

12-01-92 

EMMONAK 

62 

61 

123 

10-01-93 

FAIRBANKS 

05-15--09-15 

100 

66 

166 

05-15-93 

09-16--05-14 

65 

67 

132 

12-01-92 

FALSE  PASS 

80 

37 

117 

06-01-91 

FT.  RICHARDSON 

05-15--09-15 

174 

71 

245 

05-15-93 

09-16--05-14 

81 

66 

147 

12-01-92 

FT.  WAINWRIGHT 

05-15--09-15 

100 

66 

166 

05-15-93 

09-16--05-14 

65 

67 

132 

12-01-92 

HOMER 

05-01--09-30 

71 

60 

131 

05-01-93 

10-01--04-30 

53 

62 

115 

12-01-92 

JUNEAU 

05-01--10-01 

88 

74 

162 

05-01-92 

10-02--04-30 

75 

73 

148 

01-01-92 

KATMAI  NATIONAL  PARK 

89 

59 

148 

12-01-90 

Page  1 


Federal  Register  /  Vol.  58,  No.  193  /  Thursday,  October  7,  1993  /  Notices  52287 
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LOCALITY 

MAXIMUM 
LODGING 
AMOUNT 
(A)  + 

M&IE 

RATE 

(B) 

MAXIMUM 

PER  DIEM 
RATE 
-  (C) 

EFFECTIVE 

DATE 

ALASKA:  (CONT'D) 
KENAI-SOLDOTNA 
04-02--09-30 

$  94 

$  68 

$162 

04-02-93 

10-01- -04-01 

57 

66 

123 

12-01-92 

KETCHIKAN 

05-14- -10-14 

90  ' 

77 

167 

06-01-93 

10-15--05-13 

68 

75 

143 

10-15-93 

KING  SALMON  3/ 

.75 

59 

134 

12-01-90 

KLAWOCK 

75 

36 

111 

07-01-91 

KODIAK 

71 

61 

132 

01-01-92 

KOTZEBUE 

133 

87 

220 

05-01-93 

KUPARUK  OILFIELD 

75 

52 

127 

12-01-90 

METLAKATLA 

79 

44 

123 

07-01-91 

MURPHY  DOME 

05-15--09-15 

100 

66 

166 

05-15-93 

09-16--05-14 

65 

67 

132 

12-01-92 

NELSON  LAGOON 

102 

39 

141 

06-01-91 

NOATAK 

133 

87 

220 

05-01-93 

NOME 

71 

67 

138 

10-01-93 

NOORVIK 

133 

87 

220 

05-01-93 

PETERSBURG 

72 

64 

136  ^ 

05-01-92 

POINT  HOPE 

99 

61 

160 

12-01-90 

POINT  LAY  6/ 

106 

73 

179 

12-01-90 

PRUDHOE  BAY-DEADHORSE 

64 

57 

121 

12-01-90 

SAND  POINT 

75 

36 

111 

07-01-91 

SEWARD 

05-01--09-30 

107 

53 

160 

05-01-92 

10-01- -04-30 

61 

48 

109 

01-01-92 

SHUNGNAK 

133 

87 

220 

05-01-93 

SITKA-MT.  EDGECOMBE 

72 

69 

141 

01-01-92 

SKAGWAY 

05-14--10-14 

90 

77 

167 

06-01-93 

10-15--05-13 

68 

75 

143 

10-15-93 

SPRUCE  CAPE 

71 

61 

132 

01-01-92 

ST.  GEORGE 

100 

39 

139 

06-01-91 

ST.  MARY'S 

77 

59 

136 

06-01-93 

ST.  PAUL  ISLAND  • 

62 

63 

125 

10-01-93 

TANANA 

71 

67 

138 

10-01-93 

TOK 

04-21--10-31 

60 

58 

118 

06-01-93 

11-01--04-20 

48 

57 

105 

11-01-93 
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LOCALITY 

MAXIMUM 
LODGING 
AMOUNT 
(A)  + 

M&IE 

RATE 

(B) 

MAXIMUM 

PER  DIEM 
RATE 
-  (C) 

EFFECTIVE 

DATE 

y 

ALASKA:  (CONT’D) 

UMIAT 

$  97 

$  63 

$160 

12-01-90 

VALDEZ 

05-01--09-01 

98 

53 

151 

05-01-93 

09-02--04-30 

82 

70 

152 

12-01-92 

WAINWRIGHT 

90 

75 

165 

12-01-90 

WALKER  LAKE 

82 

54 

136 

12-01-90 

WRANGELL 

05-14--10-14 

90 

77 

167 

06-01-93 

10-15--05-13 

68 

75 

143 

10-15-93 

YAKUTAT 

70 

40 

110 

12-01-90 

OTHER  3,  4,  6/ 

63 

48 

111 

01-01-93 

AMERICAN  SAMOA 

85 

47 

132 

12-01-91 

GUAM 

155 

75 

230 

05-01-93 

HAWAII  * 

ISLAND  OF  HAWAII:  HILO 

73 

61 

134 

06-01-93 

ISLAND  OF  HAWAII:  OTHER 

80 

71 

151 

06-01-93 

ISLAND  OF  KAUAI 
04-01--11-30 

110 

75 

185 

06-01-93 

12-01--03-31 

122 

76 

198 

12-01-93 

ISLAND  OF  KURE  1/ 

13 

13 

12-01-90 

ISLAND  OF  MAUI 

04-01--11-30 

79 

71 

150 

06-01-93 

12-01--03-31 

96 

73 

169 

12-01-93 

ISLAND  OF  OAHU 

105 

62 

167 

06-01-93 

OTHER 

79 

62 

141 

06-01-93 

JOHNSTON  ATOLL  2/ 

21 

20 

41 

10-01-93 

MIDWAY  ISLANDS  1/ 

13 

13 

12-01-90 

NORTHERN  MARIANA  ISLANDS: 
ROTA 

68 

55 

123 

01-01-93 

SAIPAN 

100 

69 

169 

01-01-93 

TINIAN 

50 

55 

105 

01-01-93 

OTHER 

20 

13 

33 

12-01-90 

PUERTO  RICO: 

BAYAMON 

-  05-01-. 12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

CAROLINA 

05-01--12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII.  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERMIENT  CIVILIAN 
EMPLOYEES 


LOCALITY 

MAXIMUM 
LODGING 
AMOUNT 
(A)  + 

M&IE 

RATE 

(B) 

MAXIMUM 

PER  DIEM 
RATE 
-  (C) 

EFFECTIVE 

DATE 

PUERTO  RICO:  (CONT'D) 

FAJARDO  (INCL  CEIBA,  LUQUILLO  AND  HUMACAO) 
04-16--12-10  $  65  $  52 

$117 

10-01-93 

12-11--04-15 

110 

52 

162 

12-11-93 

FT.  BUCHANAN  (INCL  GSA  SERV 

CTR,  GUAYNABO) 

. 

05-01--12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

MAYAGUEZ 

.85 

65 

150 

08-01-92 

PONCE 

96 

75 

171 

09-01-93 

ROOSEVELT  ROADS 

04-16--12-10 

65 

52 

117 

10-01-93 

12-11- -04-15 

110 

52 

162 

12-11-93 

SABANA  SEGA 

05-01--12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

SAN  JUAN  (INCL  SAN  JUAN  COAST  GUARD  UNITS) 
05-01--12-14  93  73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

OTHER 

63 

52 

115 

08-01-92 

VIRGIN  ISLANDS  OF  THE  U.S. 

06-02--12-19 

180 

112 

292 

09-01-93 

12-20--06-01 

255 

120 

375 

12-20-93 

WAKE  ISLAND  2/ 

4 

17 

21 

12-01-90 

ALL  OTHER  LOCALITIES 

20 

13 

33 

12-01-90 

FOOTNOTES 

1/  Conunerclal  facilities  are  not  available.  The  meal  and  incidental 
expense  rate  covers  charges  for  meals  in  available  facilities  plus  an 
additional  allowance  for  Incidental  expenses  and  will  be  Increased  by 
the  amount  paid  for  Government  quarters  by  the  traveler. 

2/  Commercial  facilities  are  not  available.  Only  Government -owned  and 
contractor  operated  quarters  and  mess  are  available  at  this  locality.  This 
per  diem  rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 

3/  On  any  day  when  US  Government  or  contractor  quarters  §ire  available  and 
U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $19.65  is  prescribed  to  cover  meals  and 
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incidental  expenses  at  Shemya  AFB,  Clear  AFS,  Galena  APT  and  King  Salmon 
APT.  This  rate  will  be  Increased  by  the  amount  paid  for  U.S.  Government  or 
contractor  quarters  and  by  $4  for  each  meal  procured  at  a  commercial 
facility.  The  rates  of  per  diem  prescribed  herein  apply  from  0001  on  the 
day  after  arrival  through  2400  on  the  day  prior  to  the  day  of  departure. 

4/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $34  Is  prescribed  to  cover  meals  and  incidental 
expenses  at  Amchltka  Island,  Alaska.  This  rate  will  be  Increased  by  the 
amount  paid  for  U.S.  Government  or  contractor  quarters  and  by  $10  for  each 
meal  procured  at  a  commercial  facility.  The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the  day 
prior  to  the  day  of  departure. 

5/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $25  is  prescribed  Instead  of  the  rate  prescribed 
in  the  table.  This  rate  will  be  increased  by  the  amount  paid  for  U.S. 
Government  or  contractor  quarters. 

6/  The  meal  rates  listed  below  are  prescribed  for  the  following  locations 
in  Alaska:  Cape  Llsburne  RRL,  Cape  Newenham  RRL,  Cape  Romanzof  APT,  Fort 
Yukon  RRL,  Indian  Mtn  RRL,  Sparrevohn  RRL,  Tatalina  RRL,  Tin  City  RRL, 
Barter  Island  AFS,  Point  Barrow  AFS,  Point  Lay  AFS  and  Oliktok  AFS.  The 
amount  to  be  added  to  the  cost  of  government  quarters  in  determining  the 
per  diem  will  be  $3.50  plus  the  following  amount: 

Daily  Rate 

DOD  Personnel  $13 

Non-DOD  Personnel  $30 

BIUJNQ  CODE  5000-04-C 


Dated:  October  4, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc  93-24641  Filed  10-&-93;  8:45  am] 
BIUJNQ  CODE  5000-04 -M 


Corps  of  Engineers 

Department  of  the  Army 

Regulatory  Guidance  Letters  Issued  by 
the  Corps  of  Engineers 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACHON:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  a  copy  of  the  Regulatory 
Guidance  Letter  (RGL  93-3)  to  all 
known  interested  parties.  RGL’s  are 
used  by  the  Corps  of  Engineers  as  a 


means  to  transmit  guidance  on  the 
regulatory  program  (33  CFR  320-330)  to 
its  division  and  district  engineers.  The 
Corps  of  Engineers  publishes  RGL’s  in 
the  Federal  Register  upon  issuance  as  a 
means  of  informing  the  public  of  Corps 
guidance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  Collinson,  Regulatory  Branch, 
Office  of  the  Chief  of  Engineers  at  (202) 
272-1782. 

SUPPLEMENTARY  INFORMATION:  RGL  93-3, 
Subject:  Rescission  of  Regulatory 
Guidance  Letters  (RGL)  90-5, 90-7,  and 
90-8,  is  hereby  published. 

John  P.  Elmore, 

Chief.  Operations.  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

SUBJECT:  Rescission  of  Regulatory 
Guidance  Letters  (RGL)  90-5, 90-7,  and 
90-8. 


1.  On  25  August  1993  the  final 

“Excavation  Rule’’  was  published  in  the 
Federal  Register  (58  FR  45008)  and 
becomes  effective  on  24  September 
1993.  This  regulation  modifies  the 
definition  of  “Discharge  of  Dredged 
Material’’  to  address  landclearing 
activities  (see  33  CFR  323.2(d)); 
modifies  the  definitions  of  “Fill 
Material”  and  “Discharge  of  Fill 
Material”  to  address  the  placement  of 
pilings  (see  33  CFR  323.2  (e)  and  (f)  and 
323.3(c));  and  modifies  the  definition  of 
“waters  of  the  United  States”  to  address 
prior  converted  cropland  (see  33  CFR 
328.(a)(8)).  > 

2.  Therefore,  RGL  90-5,  Subject: 
“Landclearing  Activities  Subject  to 
section  404  Jurisdiction”;  RGL  90-7, 
Subject:  “Clarification  of  the  Phrase 
‘Normal  Qrcumstances’  as  it  pertains  to 
Cropped  Wetlands”;  and  RGL  90-8, 
Subject:  “Applicability  of  section  404  to 
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Pilings”;  are  hereby  rescinded  effective 
24  September  1993.  Furthermore, 
although  RGL  90-5,  Subject: 
‘‘Landclearing  Activities  Subject  to 
Section  404  Jurisdiction”  expired  on  31 
December  1992  it  should  continue  to  be 
applied  until  24  September  1993. 

3.  In  addition,  RGL’s  90-5, 90-7,  and 
90-8  as  of  24  September  1993  will  no 
longer  be  used  for  guidance  since  the 
guidance  contained  in  those  RGL’s  has 
been  superseded  by  the  regulation. 

For  the  Director  of  Civil  Works. 

John  P.  Elmore, 

Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

(FR  Doc.  93-24680  Filed  10-6-93:  8:45  am] 
BILLING  CODE  3710-02-M 


Department  of  the  Navy 

Intent  To  Prepare  a  Programmatic 
Environmental  Impact  Statement  To 
Evaluate  Facilities  Development 
Necessary  To  Support  Potential  Future 
Aircraft  Carrier  Homeporting  at  the 
Naval  Station,  Mayport,  FL 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  a  Programmatic 
Environmental  Impact  Statement  (PEIS) 
to  evaluate  facilities  development 
necessary  to  support  potential  future 
aircraft  carrier  homeporting  at  the  Naval 
Station,  Mayport,  Florida. 

This  work  involves  preparation  of 
environmental  documentation  required 
to  evaluate  the  feasibility  of  and  the 
impacts  associated. with  the  possible 
future  homeporting  of  an  additional 
aircraft  carrier  at  Naval  Station, 
Mayport.  This  evaluation  was  generated 
by  section  1011  of  the  Fiscal  Year  1993 
National  Defense  Authorization  Act. 
The  Act  also  provides  for  development 
of  detailed  facility  requirements  and 
facility  studies  for  homeporting  related 
projects  which  will  serve  as  source 
documents  for  the  PEIS. 

The  objective  of  the  PEIS  is  the 
collection,  analysis,  and  portrayal  of 
data  in  sufficient  detail  to  allow 
programmatic  level  evaluation  of 
potential  impacts  and  availability  of 
assets  within  the  Naval  Station, 
Mayport,  Florida  area.  If,  and  when,  a 
decision  is  necessary  to  implement 
additional  aircraft  carrier  homeporting, 
a  tier  NEPA  document  will  be  prepared 
to  discuss  specific  implementation 
details. 


The  alternatives  analysis  for  the  PEIS 
will  address  berthing  an  aircraft  carrier 
at  berth  C-2,  the  recently  completed 
industrial  wharf  (Wharf  F),  and  not 
berthing  an  aircraft  carrier  at  all  (the  no¬ 
action  alternative). 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  significant  issues  relative 
to  this  action.  The  Navy  will  hold  a 
Public  Scoping  Meeting  on  Tuesday, 
October  26, 1993,  beginning  at  7  p.m.  at 
the  Gynmasium,  Fletcher  ^nior  High 
School,  Neptime  Beach,  Florida.  This 
meeting  will  be  advertised  in  local 
new^apers  in  advance  of  the  meeting. 

A  formal  presentation  will  precede 
requests  for  public  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  firom  the 
public  regarding  issues  of  concern.  It  is 
important  that  federal,  state,  and  local 
agencies  and  interested  individuals  take 
this  opportimity  to  identify 
environmental  concerns  that  should  be 
addressed  during  preparation  of  the 
PEIS.  In  the  interest  of  available  time, 
each  speaker  will  be  asked  to  limit  their 
oral  comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  descril^ 
specific  issues  or  topics  which  the 
commentor  believes  the  PEIS  should 
address.  Written  statements  and/or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than 
November  15, 1993,  to  Commanding 
Officer,  Southern  Division,  Naval 
Facilities  Engineering  Command,  P.O. 
Box  190010,  North  Charleston,  SC 
29419-9010  (Attn:  Ronnie  Lattimore 
Code  203RL),  telephone  (803)  743-0888. 

Dated:  October  4, 1993. 

Michael  P.  Rummel, 

LCDR,JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  93-24644  Filed  10-6-93;  8:45  am) 
BILUNO  CODE  381&-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Littoral  Warfare/ 
Amphibious  Warfare  will  meet  on 
November  2,  3,  and  4, 1993.  The 
meeting  will  be  held  at  the  Marine 
Corps  Air  Station,  Cherry  Point,  North 
Carolina.  The  meeting  will  commence  at 
8  a.m.  and  terminate  at  5  p.m.  on 


November  2;  commence  at  8  a.m.  and 
terminate  at  4:30  p.m.  on  November  3; 
and  commence  at  8  a.m.  and  terminate 
at  4  p.m.  on  November  4, 1993.  All 
sessions  of  the  meeting  will  be  closed  to 
the  public. 

The  purpose  of  the  meeting  is  to 
provide  the  Department  of  the  Navy 
with  (1)  an  assessment  of  the 
capabilities  and  readiness  of  the  U.S. 
Navy  and  Marine  Corps  to  effectively 
conduct  littoral  and  amphibious  warfare 
operations,  and  (2)  recommendations  for 
technological  investments  that  can 
improve  performance  while  reducing 
risk  to  Marine  and  Naval  forces.  The 
agenda  will  include  briefings  and 
discussions  related  to  the  projected 
operating  environment  for  the  year 
2000;  operational  concepts;  Defense 
Planning  Guidance  and  scenarios;  the 
threat  to  U.S.  forces  operating  in  the 
littoral  environment;  littoral/ 
amphibious  joint  doctrine  concept 
development;  the  joint  maritime 
assessment  process;  shallow  water  mine 
coimtermeasures;  training;  combat 
identification;  and  logistics  support. 

These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  imder  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  list^  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 
Lewis,  USN,  Office  of  the  Chief  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-5000,  Telephone 
Number:  (703)  696-4870. 

Dated:  October  1, 1993. 

Michael  P.  Rummel, 

Lieutenant  Commander,  JAGC,  USN,  Federal 
Register  Liaison  Officer. 

[FR  Doc.  93-24629  Filed  10-6-93;  8:45  am] 
BILLING  CODE  381&-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Littoral  Warfare/ 
Amphibious  Warfare  will  meet  on 
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November  2, 3,  and  4, 1993.  The 
meeting  will  be  held  at  the  Marine 
Corps  Air  Station,  Cherry  Point.  North 
Carolina.  The  meeting  will  comnrence  at 
8:00  ajn.  and  terminate  at  5KX)  p.m.  on 
November  2;  conunence  at  8K)0  a.m.  and 
terminate  3t  4:30  p.m.  on  November  3; 
and  commence  at  8K)0  ajn.  and 
terminate  at  4:00  p  jn.  on  November  4, 
1993.  All  sessions  of  the  meeting  will  be 
closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  the  Department  of  the  Navy 
with  (1)  an  assessment  of  the 
capabilities  and  readiness  of  the  U.S. 
Navy  and  Marine  Corps  to  effectively 
conduct  littoral  and  amphibious  warfare 
operaticms,  and  (2)  recommendations  for 
technological  investments  that  can 
improve  performance  while  reducing 
risk  to  Marine  and  Naval  forces.  The 
agenda  will  include  briefings  and 
discussions  related  to  the  projected 
operating  environment  for  the  year 
2000;  operational  concepts;  Defense 
Planning  Guidance  and  scenarios;  the 
threat  to  U.S.  forces  operating  in  the 
littoral  envi.'emnent;  littcual/ 
amphibious  jc^t  doctrine  concept 
development;  the  joint  maritime 
assessment  process;  shallow  water  mine 
countermeasures;  training;  combat 
identification;  and  logistics  support. 

These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  thoy  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 
Lewis,  USN,  Office  of  the  Chief  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-5000,  Telephone 
Number:  (703)  696-4870. 

Dated:  September  27, 1993. 

Michael  P.  Rummel 

LCDR,  JAGC,  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc  93-24630  Filed  10-6-93;  8:34aml 
BttJJNG  coot  »tO-.AI-S 


DEPARTMENT  OF  ENERGY 

Financiai  Assistance  Award;  intent  To 
Award  Grant  to  Fred  Hutchinson 
Cancer  Center 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  unsolicited  financial 
assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.14(e)(1)  (i)  and  (ii),  it  is  making 
a  discretionary  financial  assistance 
award  based  on  acceptance  of  an 
unsolicited  application  under  Grant 
Number  DE-FG01-93EH89382.  The 
primary  purpose  of  the  grant  is  to  test 
the  feasibility  of  establi^ing  scientific 
collaborations  with  Russian 
investigators  that  will  enable  the 
conduct  of  long-term  joint  research 
regarding  the  radiation  doses  that  could 
have  been  received  and  the  possible 
adverse  health  effects  that  may  have 
resulted  fit>m  the  explosion  at  the 
Chernobyl  Power  Station  in  1986.  This 
efiort  will  have  a  total  estimated  cost  of 
$221,887  to  be  provided  by  the  DOE. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  PlM:ement  and 
Administration,  ATTN:  Faye  Warchal, 
HR-351.24, 1000  Independence 
Avenue,  SW.,  Washin^on,  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The  grant 
will  provide  funding  to  the  Fred 
Hutchinson  Cancer  Research  Center  for 
activities  focused  in  two  principal  areas: 
epidemiology  and  radiation  dosimetry. 
Specifically,  this  pilot  study  is  designed 
to:  (1)  Establish  and  further  develop  the 
working  relationships  necessary  to 
conduct  long-term  collaborative 
research;  (2)  identify  and  establish  two 
relatively  large  cohorts  of  persons  who 
were  likely  exposed  to  radiation  from 
Chernobyl;  (3)  develop  and  evaluate 
methods  for  estimating  radiation  doses 
received  by  members  of  the  cohorts;  (4) 
develop  and  evaluate  methods  for 
ascertaining  and  verifying  health  status; 
and  (5)  establish  the  capability  for 
storing  DNA  and  RNA  specimens.  It  is 
expected  that  this  pilot  phase  may  lead 
to  full-scale  epidemiologic  and  biologic 
studies.  Such  studies  may  include 
multiple  disease  endpoints,  including 
cancer,  adverse  reproductive  outcomes, 
and  possibly  genetically  determined 
diseases.  In  addition,  the  results  of  this 
effort  will  provide  a  more  scientifically 
defensible  and  accurate  description  of 
radiation  doses  that  may  have  been 
received  by  persons  exposed  to  the 
releases  of  radiation  firom  Chernobyl. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 


proposal  represents  a  beneficial  method 
and  approach  to  establish  a  foundation 
for  future  comprehensive  scientific 
investigations  of  radiation  risk 

OCCACCmATlt 

Pursuant  to  10  CFR  600.14(e)(1)  (i) 
and  (ii)  the  application  is  meritorious 
based  on  a  general  evaluation 
considering  the  requirements  of  10  CFR 
600.14(d).  The  proposed  project  is  a 
pilot  program  that  represents  a  method 
or  approach  which  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation  and  a 
competitive  solicitation  would  be 
inappropriate. 

Scott  Sheffield, 

Director,  Division  "B”,  Office  of  Placement 
and  Administration. 

IFR  Doc.  93-24676  Filed  10-6-93;  8:45  am] 
BILLING  COOE  6450-01-11 


Office  of  the  Secretary 

Federal  Fleet  Conversion  Task  Force; 
Notice  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub.  L 
92-463;  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Federal  Fleet  Conversion  Task 
Force. 

Date  and  Time:  Friday,  October  8, 
1993, 10  a.m.-5  p.m. 

Location:  Dolly  Madison  House,  U.S. 
Court  of  Appeals — Federal  Circuit, 

Dolly  Madison  Room,  717  Madison 
Place,  Washington,  DC. 

Contact:  Mark  E.  Bower,  Office  of 
Domestic  and  International  Policy,  U.S. 
Department  of  Energy,  Mail  Stop  PO-50, 
Washington,  DC  20585,  Phone:  (202) 
586-3891,  Fax:  (202)  586-4447. 

Purpose  of  the  Task  Force: 

EstabUshed  by  Executive  Order  12844, 
the  Task  Force  is  charged  with  the 
development  of  recommendations  to: 

1.  Assure  that  federal  agencies 
exercise  leadership  in  promoting 
alternative  fuels. 

2.  Focus  federal  actions  to  promote 
market  impetus  for  the  development 
and  manufacturing  of  alternative  fueled 
vehicles, 

3.  Aid  the  expansion  of  the  refueling 
infrastructure  necessary  to  support 
growing  numbers  of  privately  owned 
alternative  fueled  vehicles. 

At  this  meeting,  the  Task  Force  will 
announce  the  release  of  its  first  report 
setting  forth  a  recommended  plan  for 
fleet  conversion  implementation. 
Discussion  concerning  the  report  and  a 
public  comment  peri^  will  follow.  In 
addition,  no  later  than  one  year  from  the 
date  of  this  order,  the  Task  Force  is 
required  to  file  a  report  on  the  status  of 
the  fleet  conversion  eflort. 
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Public  participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Task  Force  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  the  agenda 
items  should  contact  Mark  Bower  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
calendar  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
These  oral  presentations  will  be  limited 
to  five  minutes.  The  Chairman  of  the 
Task  Force  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  This 
notice  is  being  published  less  than  15 
days  prior  to  the  meeting  because  the 
Task  Force  meeting  will  be  held  in 
conjimction  with  a  White  House 
ceremony  announcing  the  release  of  the 
Task  Force  report. 

Minutes:  Available  for  public  review 
and  copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room,  room  lE-190,  Forrestal 
Building,  1000  Independence  Ave.,  SW, 
Washington,  DC  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

Issued  at  Washington,  DC,  on  October  4, 
1993. 

Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  93-24677  Filed  10-6-93;  8:45  am] 
BIUMO  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2596-002,  2584-003,  2582- 
002,  and  2583-004  New  York] 

Rochester  Gas  and  Electric  Corp.; 
Availability  of  Draft  Muitiple  Project 
Environmental  Assessment 

September  30, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Regulatory  Commission’s 
(Commission’s)  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47897),  the 
Office  of  Hydropower  Licensing  has 
reviewed  the  applications  for  a 
subsequent  license  for  the  proposed 
Station  No.  160,  FERC  Project  No.  2596- 
002  Hydroelectric  Project;  and  new 
licenses  for  the  proposed  Station  No.  26, 
FERC  Project  No.  2584-003;  Station  No. 
2,  FERC  Inject  No.  2582-002;  and 
Station  No.  5,  FERC  Project  No.  2583- 
004  Hydroelectric  Projects  located  on 
the  Genesee  River  in  Livingston  and 
Monroe  Counties,  New  York,  in  the 
towns  of  Leicester  and  Moimt  Morris 
and  the  City  of  Rochester,  and  has 


prepared  a  draft  Multiple  Project 
Enviroiunental  Assessment  (MPEA)  for 
the  proposed  projects. 

Copies  of  the  MPEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308  the  Commission’s  offices  at 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Comments  should  be  filed  within  30 
days  fiem  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  The 
comments  should  reference  one  or  more 
or  all  of  the  following  projects:  Project 
No.  259&-002;  Project  No.  2584-003; 
Project  No.  2582-002;  and  Project  No. 
2583-004.  For  further  information, 
please  contact  Robert  Bell,  Project 
Manager,  at  (202)  219-2806. 

Lois  D.  Cashell, 

Secretaiy. 

(FR  Doc.  93-24610  Filed  10-6-93;  8:45  ami 
BILUNQ  CODE  ETir-OI-M 


[Docket  Nos.  ER93-976-000,  et  al.] 

Alabama  Power  Co.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Fiiings 

September  30, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Alabama  Power  Company 

(Docket  No.  ER93-97&-0001 
Take  notice  that  on  September  27, 
1993,  Alabama  Power  Company, 
tendered  for  filing  an  increase  in  certain 
subtransmission  and  substation  rental 
charges  contained  in  agreements 
between  it  and  the  Tennessee  Valley 
Authority.  These  changes  update 
charges  for  substation  and 
subtransmission  investments,  and 
expenses  incurred  in  connection  with, 
transmission  service  in  Cherokee 
Electric  Cooperative  for  the  account  of 
the  Tennessee  Valley  Authority.  The 
revised  charges  are  proposed  to  become 
effective  on  NovemW  1, 1993. 

Comment  date:  October  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northwestern  Wisconsin  Electric 
Company 

(Docket  No.  ER93-848-000] 

Take  notice  that  on  September  27, 
1993,  Northwestern  Wisconsin  Electric 
Company  tendered  for  filing  an 
Amendment  to  its  initial  filing  in 
Docket  No.  ER93-848-000.  The 
Amendment  provides  certain  additional 
information  required  by  Commission 
Staff. 


NWEC  again  requests  that  its 
proposed  Service  Agreement  be 
accepted  for  filing  effective  September 
1, 1983,  and  requests  waiver  of  the 
Commission’  notice  requirements  in 
order  for  the  Service  Agreement  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  October  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of 
Oklahmna 

(Docket  No.  ER93-435-<XX)l 
Take  notice  that  on  September  28, 
1993,  Public  Service  Company  of 
Oklahoma  (PSO)  tendered  for  filing 
supplemental  information  relating  to 
PSO’s  contract  with  the  City  of 
Collinsville,  Oklahoma  (Collinsville) 
filed  in  Docket  No.  ER93-435-000  on 
March  8, 1993. 

Copies  of  the  filing  were  served  on 
Collinsville  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  October  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  Colorado 
(Docket  No.  ER93-974-0001 

Take  notice  that  on  September  27, 
1993,  Public  Service  Company  of 
Colorado  (Public  Service)  tendered  for 
filing  a  letter  from  the  Executive 
Committee  of  the  Western  Systems 
Power  Pool  (WSPP)  approving  Public 
Service’s  application  for  membership  in 
the  WSPP.  I^blic  Service  requests  that 
the  Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

Public  Service  requests  an  effective 
date  of  September  2, 1993,  for  the 
proposed  amendment.  Accordingly, 
Public  Service  requests  waiver  of  the 
Commission’s  notice  requirements  for 
good  cause  shown.  (18  CFR  35.3  and 
35.11) 

Copies  of  the  filing  were  . served  upon 
the  Western  Systems  Power  Pool 
Executive  Committee  and  state 
jurisdictional  regulators  which  include 
the  Public  Utilities  Commission  of  the 
State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 

Comment  date:  October  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Puget  Sound  Power  &  Light  Company 
(Docket  No.  ER93-977-0001 

Take  notice  that  on  September  27, 
1993,  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing  an 
initial  rate  schedule  between  the 
Bonneville  Power  Administration 
(Bonneville)  and  Puget,  effective  as  of 
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December  31, 1987  (the  Agreemmit).  A 
copy  of  the  filing  was  sen^  upon 
Bonneville. 

Puget  states  that  the  Agreement 
relates  to  Bonneville’s  provision  of 
transmission  services  to  Puget  and 
Puget’s  payment  of  transmission  losses 
to  Bonneville.  Puget  requests  the 
Conunission  to  disclaim  jurisdiction 
over  the  Agreement. 

Comment  date:  October  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PacifiCorp 

(Docket  Na  ER93-97S-000I 
Take  notice  that  on  September  27, 

1993,  PacifiCorp.  tendered  for  filing  in 
accoMance  with  18  CFR  part  35  of  the 
Conunission ’s  Rules  and  Regulations. 
Letter  Agreement  dated  August  25, 

1993,  between  PacifiCorp  and  Moon 
Lake  Electric  Association  (Moon  Lake). 
This  Lettw  Agreement  details  the 
divisicm  of  responsibility  for 
construction  of  a  34.5  kV  line  extension 
out  of  Little  Mountain  substation  to 
serve  a  new  load  for  Moon  Lake’s 
existing  customer. 

Copies  of  this  filing  were  supplied  to 
Moon  Lake  Electric  Association,  the 
Public  Utility  Commission  of  Oregon, 
the  Wyoming  Public  Service 
Commission  and  the  Utah  Public 
Service  Commission. 

Comment  date:  October  14. 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

7.  Tampa  Electric  Company 
[Docket  No.  ER93-973-000] 

Take  notice  that  on  September  24, 
1993,  Tampa  Electric  Ccmipany  (Tampa 
Electric)  tendered  for  filing  revised 
Service  Schedule  A  (Emergency 
Interchange  Service)  and  ^rvice 
Schedule  B  (Scheduled/Short-Term 
Firm  Interchange  Service)  to  supersede 
the  existing  Schedules  A  and  B  under 
Tampa  Electric’s  contracts  for 
interchange  service  with  City  of 
Lakeland,  Qty  of  Lake  Worth  City  of 
New  Smyrna  Beach  Utilities 
Commission,  Qty  of  Vero  Beach,  and 
Fort  Pierce  Utilities  Authority.  Tampa 
Electric  also  tendered  Service  Schedules 
A  and  B  for  inclusion  under  its  contract 
for  interchange  service  with  Oglethorpe 
Power  Corporation. 

Tampa  l^ectric  requests  an  effective 
date  of  October  1, 1993,  for  the  Service 
Schedules  A  and  B,  and  therefene 
requests  waiver  of  the  Commission’s 
notice  requirements. 

Copies  of  the  filing  have  been  served 
on  each  of  the  affected  utilities,  as  well 
as  on  the  Pi’blic  Service  Commission  of 
Florida  and  Georgia. 


Comment  dole;  October  14, 1993,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Conunission ’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  ^  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-24609  Filed  10-6-93;  8:45  am] 
BHJJNQ  coos 

[Docket  No.  ER93-969-000] 

Black  Hills  Corp.;  Filing 

October  1, 1993. 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  electric 
utility  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (Black  Hills)  on  September  23, 
1993,  tendered  for  filing  an  economy 
power  sales  letter  agreement  with  the 
Western  Area  Power  Administration. 

The  reasons  for  the  proposed  letter 
agreement  are  to  allow  Black  Hills  to  be 
in  a  position  to  offer  economy  power 
sales. 

Copies  of  the  filing  were  provided  to 
the  Western  Area  Power 
Administration,  and  the  regulatory 
commission  of  each  of  the  states  of 
Montana,  South  Dakota,  and  Wyoming. 

Black  Hills  has  requested  that  further 
notice  requirement  waived  and  the 
letter  agreement  be  allowed  to  become 
effective  October  1, 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  14, 1993.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretoiy. 

[FR  Doc.  93-24604  Filed  10-6-93;  8:45  am) 

BILUNQ  CODE  STIT-OI-H 

[Docket  Nos.  EF93-201 1-000.  EF93-2021- 
000  and  EF93-2041-0001 

United  States  Department  of  Energy, 
Bonneville  Power  Administration; 

Order  Granting  Interim  Approval  of 
Rates,  Noting  and  Granting 
Interventions,  and  Providing 
Opportunity  for  Additional  Comments 

Issued:  September  30, 1993. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair,  Vicky  A.  Bailey,  James  ). 
Hoecker,  William  L  Massey,  and  Donald  F. 
Santa.  Jr. 

Background 

On  August  2, 1993,  the  Bonneville 
Power  Administration,  in  accordance 
with  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(Northwest  Act),!  filed  with  the 
Commission  proposed  rates  for  power 
sales  and  transmission  service, 
including  rates  for  nonfirm  sales  outside 
the  Pacific  Northwest  region.  Bonneville 
requests  interim  rate  approval  effective 
October  1, 1993.  Bonneville  projects 
that  the  filed  rates  will  produce  about 
$3.6  billion  in  annual  revenues  with 
wholesale  power  and  transmission  rates 
accounting  for  $3.0  and  $0.6  billion, 
re^ectively. 

The  filling  includes  a  variety  of  rates. 
In  Docket  No.  EF93-201 1-000, 
Bonneville  requests  approval  for  its 
wholesale  power  rates  and  an  extension 
of  its  Impact  Aid  Methodology  2  for  the 
period  from  October  1, 1993  through 
September  30, 1995.  Bonneville  al^ 

>  Sections  7(a)  (2)  and  7(iK6),  16  U.S.C.  839e(aK2) 
and  839e(i)(6]  (1988). 

.  2  Section  7(m)  of  the  Northwest  Act.  16  U.S.C 
§  839e(in)  (1988),  permits  Bonneville’s 
Administrator  to  make  Impact  Aid  payments  to 
local  governments  within  the  region  with  respect  to 
new  major  transmission  f^lities  that  have  a 
substantial  impact  on  sudi  governments.  The 
Northwest  Act  permits  the  Administrator  to  put  a 
payment  plan  into  effect  "after  considering  Its  effect 
on  rates  established  pursuant  to  this  section"  by  the 
Commission.  The  Commission  first  approved  the 
Impact  Aid  Methodology  in  United  States 
Department  of  Energy — ^Bonneville  Power 
Administration.  34  FERC  $61,287  (1986).  and  has 
similarly  approved  several  subsequent  Impact  Aid 
Methodology  filings. 


Federal  Register  /  VoL  58,  No.  193  /  Thursday,  October  7,  1993  J  Notices 


52295 


requests  approval  in  that  docket  of  its 
proposed  Short-Term  Surplus  Firm 
Power  Rate  ^-93  for  the  period  from 
October  1, 1993  through  S^ember  30, 
1998.S  In  Docket  No.  EF93-2021-000. 
Bonneville  requests  approval  for  its 
transmission  rates  for  the  period  from 
October  1. 1993  through  September  30, 
1995.4  In  Docket  No.  EF93-2041-000, 
Bonneville  requests  approval  of 
modifications  of  the  Variable  Industrial 
Power  Rate  VI-91  for  the  period  from 
October  1, 1993  through  ^ptember  30, 
1995. 

Notice  of  Bonneville’s  filing  was 
published  in  the  Federal  Regiker,  58  FR 
42061,  with  comments,  protests,  at 
motions  to  intervene  due  on  or  before 
August  20, 1993.  Puget  Sound  Power  & 
U^t  Compmiy,  Washington  Water 
Power  Company,  Public  Power  Council, 
the  Association  of  Public  Agency 
Customers,  Portland  Generd  Electric 
Company,  Public  Generating  Pool, 
Pacific  Northwest  Generating 
Cooperative,  the  Northern  California 
Power  Agency,  and  British  Columbia 
Power  Exchange  Corporation 
(POWEREX)  filed  timely  motions  to 
intervene.  The  Northwest  Power 
Planning  Council  (Planning  Council) 
submitt^  timely  comments.  The 
Northwest  Environmentd  Defense 
Center,  Waterwatch  of  Oregon,  and  the 
Northwest  Resource  Information  Center 
(collectively,  NEDC),  Direct  Service 
Industrial  Customers.  PacifiCorp,  and 
Northwest  Irrigation  Utilities  fil^  late 
motions  to  intervene.  Finally. 
Bonneville  filed  an  answer  in 
opposition  to  NEDCs  untimely  motion 
to  intervena 

The  Plaiming  Council  states  that  it  is 
trying  to  resolve  with  BmmeviHe  an 
issue  related  to  the  Colundua  River 
Basin  Fish  and  Wildlife  PrograiiL  It 
states  that,  if  negotiations  prove 
imsuccessful,  it  may  file  a  motion  to 
intervene.  Subsequently,  on  September 
23. 1993,  the  Planning  Coumdl  filed  a 
lettw  in  these  proceedings  in  which  it 


1  The  proposed  wholesale  power  rates  and  their 
associated  General  Kate  Scfa^ule  ProvisionB 
include:  Priority  Firm  Power  Rate  PF-Sa.  Industrial 
Firm  Rate  IP-S3.  Special  Indiutiial  Power  Rate  Sl- 
93,  Emergency  Capacity  Rate  CE-OS,  New  Resource 
Firm  Power  Rate  NR-03,  Nonfiim  Energy  Rate  NF- 
93,  Share-tlie-Savings  Energy  Rate  SS-OS,  and 
Reeerve  Power  Rate  RP-93. 

4  The  proposed  transmission  rate  sdiedules  and 
their  aaaodated  General  ThmsmiaaioD  Rale 
Schedule  Provisions  include:  Formula  Power 
Transmission  FPT-93.1,  Formula  Power 
Trannmssion  FPT-91.3.  Integration  of  Resources 
IR-93.  Southern  Intertie  Tranjanieiion  lS-93, 
Northern  Intertie  Transmission  lN-93.  Eastern 
Intertie  Transmission  lE-93.  Energy  Transmission 
ET-93,  Market  Transmission  MT-91,  Townsend- 
Garrison  Transmission  TGT— 1,  Usaof-Facilities 
Transmission  LBT-£3,  and  Southern  Intertie 
Annual  cost  AC-93. 


states  that  it  has  resolved  the  issue  with 
Bonneville  and  behaves  that  Bonneville 
now  is  in  a  position  to  implement  the 
Columbia  River  Basis  Fish  and  Vtfildlife 
Program.  The  Planning  Council  further 
states  that  it  will  therefore  not  file  a 
request  for  late  intervention  and  will  not 
participate  further  in  these  rate 
proceedings. 

POWHIEX  protests  Bonneville’s 
filing,  but  states  that  h  will  cmnment  in 
detail  when  the  Commission  ccmsideis 
granting  final  confirmation  and 
approval  of  Boimeville’s  rates.  In  its 
original  motion  to  intervene,  NEDC 
protests  interim  approval 
Boimeville’s  rates,  claiming  that 
Bonneville,  in  an  attempt  to  keep  its 
overall  rate  increase  low,  propo^  a  15 
percent  reduction  in  its  fi^  and  wildhfe 
budget.  NEDC  asserts  diat  these 
proposed  budget  cuts  are  illegal  under 
the  Northwest  Act  because  they 
circumvent  the  Planning  Council’s  Fish 
and  Wildhfe  Program.  In  its  original 
motion  to  intervene,  NEDC  ccmtends 
that  the  Commission  cannot  permit 
Bonneville’s  rates  to  be  plac^  in  efiect 
on  an  interim  bans  because  Bonneville 
has  failed  to  set  rates  that  are  based 
upon  Bonneville’s  total  system  costs. 

Bonneville  responds  to  NElXTs 
original  intervention  vrith  the  assertion 
diat  the  issue  of  adequate  fish  and 
wildhfe  funding  is  beyond  the  scope  of  ' 
the  Commission’s  limited  jurisdicrion 
estabhdied  by  the  Northwest  Act. 
Bonneville  also  opposes  NEDC’s 
intervention,  arguing  that  NEDC  has 
shown  an  interest  only  in  an  issue 
beyond  the  Commission’s  lurisdictkm 
and  that  it  has  not  shown  good  cause  for 
the  lateness  of  its  filing. 

Subsequent  to  the  Pkuming  Council’s 
SeptembCT  23, 1993  filing,  on  September 
27, 1993,  NECiC  subnhtt^  a  letter 
clarifying  its  position  in  this 
prooeedi^  NEDC  states  that  while  fr 
continues  to  believe  that  the  Northwest 
Act  requires  Bonneville  to  fnlly  fund  the 
Planning  Council’s  Fi^  and  Wildhfe 
Program,  it  desires  to  suppmt  the 
Coimcil’s  decision  to  work  with 
Bonneville.  For  these  reasons,  NEDC  no 
longer  has  any  objection  to  iirterim 
approval  of  Bonnevilie’s  rates.  NEDC 
further  states  that  it  wishes  to  aintinue 
its  status  as  an  intervening  party. 

Discussion 

Under  the  Northwest  Act.  the 
Commission’s  review  of  Bonneville’s 
regional  power  and  transmissicm  rates 
ai^  non-regionai  nonfirm  rates  is 
limited.  Commission  review  of  region^ 
power  and  transmission  rates  is  limited 
to  determining  whether  Bonneville’s 
proposed  rates  meet  the  three  speofic. 
limited  requirements  to  section  7(aX2}: 


(1)  They  must  be  sufficient  to  assure 
repayment  of  the  Fecferal  investment  in 
the  Federal  Columbia  River  Power 
System  over  a  reasonable  number  of 
years  after  first  meeting  the 
Administratms’s  other  costs. 

(2)  They  must  be  based  upon  the 
Administrator’s  total  system  costs,  and 

(3)  Insofar  as  transmission  rates  are 
concerned,  they  must  equitably  allocate 
die  costs  of  the  Federal  transmission 
system  between  Federal  and  Non- 
Federal  power.s 

Commission  review  of  Bonneville’s 
on-regional,  ncmfirm  rates  is  also 
hmit^.  Review  is  restricted  to 
determining  whether  sudi  rates  meet 
the  requirements  of  section  7(k)  of  the 
Northwest  Act,  ■  which  requires  that 
they  comply  with  the  Bonneville  Pnqect 
Act,  the  Flood  Oxitrol  Act  of  1944,  and 
Federal  Columbia  River  Transmission 
System  Act.  Taken  together,  those 
statutes  require  Bonneville  to  design  its 
non-regional,  nonfirm  rates: 

(1)  Having  regard  to  the  recovery  of 
the  cost  of  genwation  and  transmission 
of  such  ele^ric  energy,  including  the 
amortization  of  investments  in  the 
power  projects  within  a  reasonable 
period, 

(2)  So  as  to  encourage  the  most 
widespread  use  of  Boimeville  power, 
and 

(3)  To  provide  the  lowest  possible 
rates  to  consumers  consistent  with 
soimd  business  principles. 

Unlike  the  Commission’s  statutory 
authority  under  die  Federal  Power  Act, 
the  Commission’s  authority  under 
sections  7(a)  and  7(k)  of  the  Northwest 
Act  does  not  inclnde  the  power  to 
modify  the  rates.  The  responsibility  for 
developing  rates  in  the  first  instance  is 
vested  with  Bormeville’s  Administrator. 
The  rates  are  then  submitted  to  die 
Commission  for  approval  or 
disapproval.  In  this  regard,  the 
Commission’s  role  can  be  viewed  as  an 
appellate  one:  to  affirm  or  remand  the 
rates  submitted  to  it  for  review,  t 

Moreover,  our  review  at  this  interim 
stage  is  further  limited.  In  view  the 
volume  and  complexity  of  a  Bonneville 
rate  application,  such  as  the  one  now 
before  the  Commission  in  this  fifing, 
and  the  limited  60-day  period  in 
advance  of  the  requested  effective  date 
in  which  to  review  the  application.*  the 


S 16  UE.C.  839e(aX2l  (1988).  BomieviUe  muat 
alfo  comply  with  the  Hnancial.  accounting,  and 
ratemakingtequirements  in  Department  of  Energy 
Order  No.  RA  6120.2. 

■18  U.SX1 839e(k]  (1988). 
f  See  Aluminum  Company  of  America  v. 
Bonneville  Power  Administration.  903  F.2d  585. 
592-593  (9th  Cir.  1989).  and  caaea  cited  therein. 

•  See  18  CFR  300.10(aH3)(ii)<1993). 
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Commission  generally  defers  resolution 
of  issues  on  the  merits  of  Bonneville’s 
application  imtil  the  order  on  final 
confirmation.*  Thus,  the  Commission 
approves  the  proposed  rates,  if  not 
patently  deficient,  on  an  interim  basis 
and  affords  the  parties  an  additional 
opportunity  in  which  to  raise  issues 
with  regard  to  Bonneville’s  filing. 

Under  Rule  214  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.214  (1993),  the  timely,  unopposed 
motions  to  intervene  serve  to  make  the 
entities  filing  them  parties  to  this 
proceeding.  We  find  good  cause  as  well 
to  grant  the  imtimely  interventions  of 
PacifiCorp,  Northwest  Irrigation 
Utilities,  Direct  Service  Industrial 
Customers,  and  NEDC  The  first  three 
interventions  are  unopposed,  and  NEDC 
has  raised  concerns  that  are  not 
adequately  represented  by  other  parties. 

In  view  of  NEDC’s  September  27, 

1993,  letter,  we  will  not  consider  at  this 
time  NEDC’s  argument  to  the  effect  that 
Bonneville’s  rates  are  illegal  perse 
because  of  Bonneville’s  budget 
reductions  for  fish  and  wildlife. 

The  Commission’s  preliminary  review 
of  Bonneville’s  submittal  indicates  that 
it  does  not  contain  any  patent 
deficiencies,  and  that  the  filed  rates 
comply  with  statutory  standards. 
Accordingly,  the  proposed  rates  merit 
approval  on  an  interim  basis  pending 
their  full  review  for  final  approval.  The 
Commission,  therefore,  will  grant 
interim  approval  and  provide  an 
addition^  period  of  time  for  parties  to 
file  comments  and  reply  comments  on 
all  issues  related  to  final  confirmation 
and  approval  of  Bonneville’s  rates. 

The  Commission  orders: 

(A)  The  untimely  interventions  of 
PacifiCorp,  Northwest  Irrigation 
Utilities,  Direct  Service  Industrial 
Customers,  and  NEDC  are  hereby 
granted. 

(B)  Bonneville’s  request  for  interim 
approval  of  its  system  wholesale  power 
rates,  transmis.sion  rates,  general  rate 
schedule  provisions,  and  impact  aid 
methodology  schedule  in  Docket  Nos. 
EF93-2011-000,  EF93-2021-000,  and 
EF93-2041-000  is  hereby  granted,  until 
the  Commission  takes  final  action  on 
either  their  approval  or  disapproval. 

(C)  Within  tnirty  (30)  days  of  the  date 
of  this  order,  all  parties  who  wish  to  do 
so  may  file  additional  conunents 
regar^ig  final  confirmation  and 
approval  of  Bonnneville’s  rates.  All 
parties  who  wish  to  do  so  may  file  reply 
comments  within  twenty  (20)  days 
thereafter.  All  timely  comments  will  be 


•See,  U.S.  Department  of  Energy — 

Bonneville  Powrer  Administration,  40  FERC 1 
61,351  at  62,059-60  (1987). 


considered  by  the  Commission  in 
determining  the  ultimate  disposition  of 
Bonneville’s  rate  proposal. 

(D)  The  Secretaiy  wall  promptly 
publish  this  order  in  the  Federal 
Register.  * 

By  the  Commission. 

Lois  D.  Cashell, 

IFR  Doc  93-24598  Filed  lO-B-93;  8:45  am] 
BIUJNQ  COM  snr-oi-M 


Colorado  Interstate  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

[Docket  No.  RP93-201-<K)0I 

October  1, 1993. 

Take  notice  that  on  September  28, 
1993,  Colorado  Interstate  Gas  Company 
(QG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  ^vised  Volume 
No.  1,  Substitute  Original  Sheet  No.  238, 
and  Substitute  Original  Sheet  No.  239, 
with  a  proposed  effective  date  of 
October  1, 1993. 

QG  states  that  the  proposed  tariff 
sheets  revise  the  definitions  of 
"Summer  Season’’  and  "Winter  Season’’ 
to  remove  the  month  of  October  from 
the  winter  season  and  include  it  in  the 
summer  season. 

QG  states  that  this  change  lowers  the 
billing  determinants  applicant  to  NNT- 
1  shippers  in  the  month  of  October  (the 
first  month  that  Docket  No.  RP93-99 
rates  will  be  in  effect)  and  this  results 
in  lower  costs  to  NNT-1  shippers  for 
that  month. 

QG  further  states  that  the  change  is  a 
reflection  of  the  uncertainty  as  to  the 
ultimate  form  of  QG’s  accepted  Order 
No.  636  tariff,  which  was  only  recently 
accepted  (on  September  3).  By  the 
Gommission’s  acceptance  of  the  tariff, 
including  the  overrun  provisions 
described  in  section  5.1  of  Rate 
Schedule  NNT-1  (Original  Sheet  No. 
89),  QG’s  customers  will  have  access  to 
the  capacity  necessary  to  meet  any  early 
season  cold  snaps,  while  enjoying  the 
lower  billing  determinants  based  on 
summer  season  entitlements. 

QG’s  motion  to  place  rates  into  effect 
on  October  1, 1993,  in  Docket  No. 
RP93-99  will  reflect  this  change. 

QG  states  that  copies  of  the  filing 
have  been  served  upon  all  the  parties  in 
this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  .a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  8, 1993. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc  93-24607  Filed  10-6-93;  8:45  am] 
BIUINO  COM  S717-01-M 


Pocket  No.  TQ93-7-21-001] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  1, 1993. 

Take  notice  that  on  September  29, 
1993,  Columbia  Gas  Transmission 
Corporation  (Columbia),  tendered  for 
filing  as  part  of  its  FERC  C^s  Tariff,  First 
Revised  Volume  No.  1,  the  following 
proposed  changes. 

September  1, 1993  Level 
Sub  Forty-first  Revised  Sheet  No.  26 
Sub  Thirty-fifth  Revised  Sheet  No.  26.1 
Sub  Thirty-ninth  Revised  Sheet  No.  26A 
Sub  Thirty-fifth  Revised  Sheet  No.  26A.1 
October  1, 1993  Level 
Sub  Thirty-sixth  Revised  Sheet  No.  26.1 
Sub  Thirty-sixth  Revised  Sheet  No.  26A.1 

Columbia  states  the  foregoing  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission’s  order  issued 
September  24, 1993,  in  Docket  Nos. 
TQ93-7-000  and  TM93-11-21.  Such 
order  directed  Columbia  to  refile  its 
PGA  tariff  sheets  to  be  effective 
September  1, 1993,  to  correct  the 
cumulative  adjustment  to  the  purchased 
gas  cost  demand  adjustment  rate  and  the 
unauthorized  winter  AEN  excess  AEN 
rate  in  the  amount  of  one-himdredth  of 
one  cent  ($.0001). 

Columbia  has  reviewed  its  copy  of  the 
PGA-98  tape  and  determined  that  the 
information  applicable  to  the  TCRA  is 
included  tmder  Code  9,  as  in  previous 
PGA  filings. 

Columbia  has  also  included  substitute 
revised  tariff  sheets  to  be  effective 
October  1, 1993  in  Docket  No.  TM94-1- 
21-000  (ACA  Filing)  to  reflect  the  PGA 
rate  changes. 

Ck)lumbia  states  that  copies  of  the 
filing  were  served  upon  the  Columbia’s 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
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with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  8, 1993.  Protests  will  be 
considered  by  the  Con^nission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lok  D.  Cashell, 

Secretary. 

IFR  Doc  93-24611  Filed  10-6-93;  8:45  am] 
BIUMO  cooe  t717-01-M 

pocket  No.  TQ94-1-2S-0001 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Filing 

October  1, 1993. 

Take  notice  that  on  September  29. 
1993,  Mississippi  River  Transmission 
Corporation  (^^T)  tendered  for  filing  as 
part  of  its  FERC  Tarii^,  Second 
Revised  Volume  No.  1,  Ninety-Fourth 
Revised  Sheet  No.  4  and  Fifty-Third 
Revised  Sheet  No.  4.1,  to  be  effective 
October  1. 1993.  MRT  states  that  the 
purpose  of  the  instant  filing  is  to  reflect 
an  out-of-cycle  purchase  gas  cost 
adjustment  (PGA). 

MRT  states  that  Ninety-Fourth 
Revised  Sheet  No.  4  and  Fifty-Third 
Revised  Sheet  Na  4.1  reflect  a  decrease 
of  38.43  orats  per  MMBtu  in  the 
commodity  cost  of  purchased  gas  from 
PGA  rates  contained  in  the  out-of-cycle 
PGA  filing  to  be  effective  September  1, 
1993  in  Docket  No.  T^3-16-25-000. . 
MRT  also  states  that  since  the  Augiist 
30, 1993  filing  date,  MRT  has 
experienced  changes  in  purchase  and 
transportation  costs  for  its  system 
supply  that  could  not  have  been 
reflected  in  that  filing  under  current 
Commission  regulations. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  MRT’s 
jurisdictional  sales  customers  and  to  the 
State  Commissions  of  Arkansas,  lUinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§ 
385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  8, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishii^  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commissicm  and  are 
available  for  public  inspecticm. 

Lois  D.  radiell. 

Secretary. 

(FR  Doc.  93-24612  Filed  10-6-93;  8:45  am) 

BIUJNQ  coot 


pocket  No.  RP93-202-00(q 

Nationai  Fuel  Gas  Supply  Corp.; 
Proposed  Treatment  of  Account  Nos. 
191  and  186 

October  1, 1993. 

Take  notice  that  on  September  29, 
1993,  National  Fuel  Gas  Supply 
Corporatkm  (Natirmal),  tendered  for 
filing  its  proposed  treatment  of  Account 
N<».  191  and  186  Balances,  attributable 
to  gas  purdiase  and  transprxtation 
activities  prior  to  August  1, 1993. 
National  states  thrt  its  filing  is  made 
pursuant  to  Order  No.  636  and  Section 
21  of  the  General  Terms  and  Conditions 
of  National’s  FERC  Gas  Tariff,  as  a 
limited  filing  under  Section  4  of  the 
Nahiral  Gas  Act. 

National  also  states  that  the  filing 
constitutes  a  compliance  with  Section 
21.1  of  its  FERC  Gas  Tariff  which 
requires  refunds  to  be  made  within  60 
days  of  August  1, 1993,  and  requests 
that  its  fili^  become  effe(^ve  on 
September  30. 1993.  In  addition. 
National  states  that  it  is  authorized  to 
recover  through  a  direct  bill  any 
underrecovery  of  such  costs. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
company’s  jurisdictional  customers  and 
the  Regulatory  Commission’s  of  the 
States  of  New  York,  (%io,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC,  20426,  in  accordance  with  Ri;^s 
214  or  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  8. 1993.  Protests  will 
be  considmed  by  the  Commission  in 
determiniiig  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  ba::ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

LoMD.CashdL 

Secretary. 

IFR  Doc  93-24613  Filed  10-6-93;  8:45  am] 
BILUNQ  coot  Sn7-frl-M 

[Docket  No.  RP93-19»-00<q 

Northwest  PipeHne  Corp.;  Proposed 
Change  In  FERC  Gas  Tariff 

October  1, 1993. 

Take  notice  that  on  September  27. 
1993,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  C^  Tariff,  First  Revved 
Volume  Na  1-A.  t^  following  tariff 
sheets,  with  a  proposed  effective  date  of 
October  27. 1993: 

Second  Revised  Sheet  Na  304 
First  Revised  Sheet  No.  304-A 
Second  Revised  Sheet  Na  304-B 
First  Revised  Sheet  Na  304-C 
Third  Revised  Sheet  No.  305 
Original  Sheet  Na  306 
Sh^  Nos.  307  through  310 
Second  Revised  Sheet  No.  317 
First  Revised  Sheet  No.  317-A 
Second  Revised  Sheet  Na  317-B 
Second  Revised  Sheet  Na  317-C 
First  Revised  Sheet  Na  317-D 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  changes  to  the 
facilities  reimbursement  provisions  of 
Section  10  of  Rate  Schedule  TI-1  and 
Section  11  of  Rate  Schedule  TF-1  of  the 
First  Revised  Volume  1-A  of 
Northwest’s  FERC  Gas  Tariff. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
juri^ictional  customers  and  state 
regulatory  commissions  in  its  market 
area. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  of  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  October  8, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  puUic  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-24605  Filed  10-6-93;  8:45  am] 
BIUJNQ  COOf  S717-«1-M 
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pocket  No.  RP93-20(M)00] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  1, 1993. 

Take  notice  that  on  September  27, 
1993,  Northern  Natural  Gas  Company 

(Northern),  tendered  for  filing  in _ 

accordance  with  section  18  of  its  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 
1,  the  schedules  that  set  forth  the 
estimated  final  Deferred  ANGTS 
Balance  (ANGTS  Balance)  and  the 
allocation  of  such  ANGTS  Balance  to 
Aach  affected  customer. 

Northern  states  that  it  proposed  to 
establish  a  mechanism  to  direct  bill  or 
refund,  as  appropriate  with  carrying 
charges,  any  existing  balance  in  its 
ANGTS  deferred  account  over  a  twelve 
month  period  upon  termination  of 
Northern’s  current  ANGTS  Rate 
Adjustment  mechanism. 

In  accordance  with  First  Revised 
Sheet  No.  261  of  Northern’s  Fourth 
Revised  Volume  No.  1,  Northern  hereby 
files  Schedule  A  attached  to  the  filing, 
which  sets  forth  Northern’s  current 
estimate  of  the  ANGTS  Balance  as  of 
October  31, 1993. 

Northern  states  that  copies  of  the 
filing  have  been  mailed  to  each  of 
Northern’s  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  8, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  &e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashel], 

Secretary. 

(FR  Doc  93-24606  Filed  10-6-93;  8:45  am] 
BNJJNQ  COOE  S717-01-M 

Questar  Pipeline  Co.;  Appiication 
(Docket  No.  CP93-73a-000] 

CX:tober  1, 1993. 

Take  notice  that  on  September  24, 
1993,  Questar  Pipeline  Company 
(Questar).  79  South  State  Street,  Salt 
lAe  City,  Utah  84111  filed  in  I^ket 


No.  CP93-738-000  an  abbreviated 
abandonment  application  pursuant  to 
section  7(b)  of  the  Nattiral  Gas  Act 
(NGA)  for  authority  to  abandon,  by 
removal,  two  transportation  natural  gas 
receipt  points,  comprising  minor 
metering  facilities,  located  in  Uintah 
County.  Utah,  all  as  more  fully  set  forth 
in  the  application  that  is  on  file  with  the 
Commission  and  op>en  to  public 
infection. 

C^estar  proposes  to  abandon,  by 
removal,  two  sets  of  receipt-point 
metering  facilities,  including  the  River 
Bend  M  &  R  Station  (Meter  Station  112) 
and  the  River  Bend  Unit  M  &  R  Station 
(Meter  Station  113),  located  adjacent  to 
Questar’s  Main  Line  No.  40  in  Uintah 
County.  Utah.  Questar  states  that  the 
total  gross  investment  associated  with 
the  abandonment  of  the  two  meter 
stations  is  approximately  $22,045. 

Questar  explains  that  the  two  receipt 
points  have  l^n  used  to  receive  natural 
gas  from  CNG  Producing  Company 
(CNG)  into  Questar’s  transmission 
system  for  subsequent  transportation. 
Further,  Questar  states  that  the  volumes 
of  natiu^l  gas  previously  measured 
through  Meter  Stations  112  and  113  and 
transported  for  CNG  will  continue  to 
flow  though  an  existing  master-meter 
station  located  immediately  adjacent  to 
Meter  Station  113.  Questar  clarifies  that 
transportation  service  will  continue  to 
be  provided  to  CNG. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  October 
22. 1993,  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capital  Street,  NE.,  Washington.  E)C 
20426,  a  motion  to  intervene  or  protest 
in  accordance  with  the  requirements  of 
the  Conunission’s  Rules  of  Practice  and 
Procedxire  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  ^e  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by  §§  7 
and  15  of  die  NGA  and  the 
Commission’s  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 


matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Questar  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-24600  Filed  10-6-93;  8:45  am) 
BILUNO  cooe  S717-01-M 

[Docket  No.  CP93-748-000] 

Raton  Gas  Transmission  Co.; 
Appiication 

October  1, 1993. 

Take  notice  that  on  September  29, 
1993,  Raton  Gas  Transmission  Company 
(Raton),  P.O.  Box  308,  Raton,  New 
Mexico  87740,  filed  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  an  order  permitting 
and  approving  the  abandonment  of  sales 
services  by  Raton  and  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Raton  to  provide 
transportation  services  in  interstate 
commerce,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Raton  states  that  its  system  consists  of 
21  miles  of  8-inch  pipe  extending  from 
a  connection  with  Colorado  Interstate 
Gas  Company  (QG)  near  Trinidad, 
Colorado  to  a  terminus  near  Raton.  New 
Mexico.  It  is  stated  that  Raton  receives 
gas  supplies  from  QG  in  Colorado  and 
delivers  the  gas  supplies  to  delivery 
points  in  New  Mexico.  It  is  also 
indicated  that,  pursuant  to  Order  No. 
636,  QG  has  filed  in  Docket  No.  RS92- 
4-000  and  the  Commission  has 
approved  the  proposal  to  restructure 
CIG’s  services  with  an  effective  date  of 
October  1, 1993.  Raton  states  that, 
although  it  was  not  required  by  Order 
No.  636  to  restructure  its  services, 
consistent  with  the  orders  approving 
QG’s  restructuring,  it  proposes  to 
convert  its  sales  services  to 
transportation  services  and  to 
incorporate  the  transportation  services 
to  be  provided  by  QG  into  the  services 
to  be  provided  by  Raton. 

Raton  requests  authorization  to 
abandon  its  present  sales  services 
authorized  by  a  permanent  certificate 
issued  in  Do^et  No.  CP8&-122,  and  to 
convert  those  services  to  transportation 
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services.  Raton  also  proposes  to  convert 
its  tariff  from  a  volumetric  Mcf  basis  to 
a  thermal  basis.  Raton  has  submitted,  as 
Exhibit  P  to  its  application.  Raton’s 
proposed  tariff  (First  Revised  Volume 
No.  1)  to  replace  its  current  tariff 
(Original  Volume  No.  1).  It  is  stated  that, 
in  accordance  with  the  stipulation  and 
agreement  accepted  by  the  Commission 
in  Docket  No.  W*91-116-000,  Raton 
would  arrange  for  the  transportation  of 
gas  through  the  QG  and  Raton  systems 
for  delivery  to  shippers.  Raton  states 
that  the  rates  contained  in  Rate 
Schedule  FT-1  and  IT-l  are  designed  to 
recover  the  costs  required  to  render  the 
proposed  services,  including  the  service 
to  be  provided  by  QG  in  receiving  gas 
and  transporting  it  to  the  Raton  receipt 
point. 

Raton  states  that  reservation  charges 
are  to  be  assessed  on  the  basis  of  each 
customer’s  maximum  delivery  quantity. 
Raton  states  that  the  base  reservation 
charge  and  commodity  charge  for 
service  under  Rate  Schedule  FT-1  is 
$0.4554  and  $0.1485,  respectively,  per 
dt  equivalent  of  natural  gas.  It  is  stated 
that  the  charge  under  Rate  Schedule  IT- 
1  is  $0.1485  per  dt  equivalent  of  natural 
gas,  plus  the  applicable  QG  charges.  It 
is  also  stated  that  the  charge  of  Rate 
Schedule  IT-2  service  is  the  same  as  the 
IT-1  charge,  but  excludes  the  QG 
charge.  Raton  states  that  the  rates  are 
designed  to  recover  Raton’s  cost  of 
service  (excluding  the  cost  of  gas 
purchased)  as  approved  in  Raton’s  most 
recent  rate  filing  in  Docket  No.  RP91- 
116-000. 

Raton  requests  that  the  Commission 
grant  the  authorization  on  an  expedited 
basis  so  that  Raton  can  initiate 
transportation  service  coinciding  with 
the  initiation  of  Order  No.  636 
restructured  services  by  QG. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
22, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
reqmrements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Conunission  will  be  considered  by  its  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


the  jiuisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Q)mmission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
fil^  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  issuance  of 
certificate  authorization  and  permission 
and  approval  for  the  proposed 
abandonment  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Upon  the  procediu^  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Raton  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-24602  Filed  10-6-93;  8:45  ami 
BILUNQ  CODE  C717-01-M 


Pocket  No.  CP9$-747-000] 

Sabine  Pipe  Line  Co.;  Request  Under 
Bianket  Authorization 

October  1, 1993. 

Take  notice  that  on  September  29, 
1993,  Sabine  Pipe  Line  Company 
(Sabine),  P.O.  Box  4781,  Houston,  Texas 
77210-4781,  filed  in  Docket  No.  CP93- 
747-000  a  request  pursuant  to  §  157.205 
of  the  Conunission’s  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205) 
for  authorization  to  use  a  receipt  tap  to 
deliver  natiual  gas  to  Winnie  Pipeline 
Company  (Winnie)  in  Jefferson  Coimty, 
Texas  imder  its  blanket  certificate 
issued  in  Docket  No.  CP83-199-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
insp>ection. 

^bine  states  that  the  use  of  the 
receipt  tap  as  a  sales  tap  would  enable 
Sabine  to  provide  transportation  service 
pursuant  to  §  284.221  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  284.221)  for  its 
shippers  and  allow  those  shippers 
access  to  NGPA  section  311(a)(2)  storage 
and  transportation  services  offered  by 
Winnie. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  G^  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-24601  Filed  10-6-93;  8:45  am] 
anjjNQ  CODE  tnr-oi-M 


[Docket  No.  CP92-259-004] 

Sumas  International  Pipeline  Inc.; 

Tariff  Compliance  Filing 

September  30, 1993. 

Take  notice  that  on  September  28. 
1993  Sumas  International  Pipeline  Inc. 
("SIPI”),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  2, 
the  following  tariff  sheets,  with  a 
proposed  effective  date  of  November  1, 
1993: 

First  Revised  Sheet  Number  1 
First  Revised  Sheet  Number  5 
First  Revised  Sheet  Number  6 
First  Revised  Sheet  Number  16 
First  Revised  Sheet  Number  19 
Original  Sheet  Numbers  20  through  23 
inclusive 

First  Revised  Sheet  Number  33 
First  Revised  Sheet  Number  34 
First  Revised  Sheet  Numbers  44  through  46 
inclusive 

SIPI  states  that  the  above  tariff  sheets 
reflect  compliance  with  FERC  Order  on 
Compliance  in  the  above  docket  issued 
26  August  1993  with  respect  to 
revisions  and  additions  to  SIPI’s  FERC 
Gas  Tariff,  Original  Volume  No.  2  to 
incorporate  both  a  Capacity  Release 
Mechanism  and  a  Ri^t  of  First  Refusal 
Process. 

SIPI  states  that  copies  of  the  filing  has 
been  served  upon  all  of  SIPI’s 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  12, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  &e 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  refermce  room. 

Lois  D.  CadieU, 

Secretaiy. 

!FR  Doc  93-24614  Filed  10-6-93;  8:45  am] 
aajjNQ  cooe  STir-ov-M 


[Docket  No.  RP93-203-000] 

Texas  Gas  Transmission  Coip.; 
Request  for  Waiver  of  Quartwiy  PGA 
Filing  Requirements 

October  1, 1993. 

Take  notice  that  on  September  29, 
1993,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  a  Request  for  Waiver  of  the 
Quarterly  rcA  filing  requirements 
under  18  CFR  154.308  of  the 
Commission’s  Regulations  and  §  23.10 
of  the  General  Terms  and  Conditions  of 
Texas  Gas’s  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

Texas  Gas  states  that  its  next  regular 
Quarterly  PGA  is  scheduled  to  be 
effective  November  1, 1993.  This  is  also 
the  date  Texas  Gas  anticipates 
implementing  the  Order  No.  636 
restructuring  on  its  system  (Docket  No. 
RS92-24),  which  would  terminate  the 
Purchased  Gas  Cost  Adjustment  clause 
contained  in  Texas  Gas’s  FERC  Gas 
Tariff. 

Texas  Gas  states  that  copies  of  the 
filing  were  served  upon  Texas  Gas’s 
juri^ctional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  8. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-24615  Filed  10-6-93;  8:45  am] 
Ba.uNQ  coot  em-ei-M 


[Docket  No.  ER93-e57-0001 
Wisconsin  Power  &  Light  Co.;  Rling 

October  1, 1993. 

Take  notice  that  on  September  14, 
1993,  Wisconsin  Power  &  Light 
Company  (Wisconsin)  tendered  for 
filing  final  form  tariff  sheets  resulting 
from  the  Commission’s  order  issued  in 
Docket  No.  ER93-676-000  on  August  5, 
1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  358.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-24603  Filed  10-6-93;  8:45  am] 
BILLING  CODE  SMT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4782-7] 

California:  Final  Determination  of 
Adequacy  of  State  Municipal  Solid 
Waste  Landfill  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  of 
full  program  adequacy  for  California’s 
application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  42  U.S.C  6945(c)(1)(B),  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984, 
requires  States  to  develop  and 
implement  permit  programs  to  ensure 
that  municipal  solid  waste  landfills 
(MSWLFs)  which  may  receive 
hazardous  household  waste  or  small 
quantity  generator  hazardous  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C),  42  U.S.C 
6945(c)(1)(C).  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 


adequate  “permit”  programs  for 
MSWLFs. 

EPA-approved  State/Tribal  permit 
programs  provide  for  interaction 
between  the  State/Tribe  and  the  owner/ 
operator  regarding  site-specific  permit 
conditions.  Only  those  owners/ 
operators  located  in  State/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  part 
258  to  the  extent  the  State/Tribal  permit 
program  allows  such  flexibility. 

California  applied  for  a  determination 
of  adequacy  under  secticm  4005  of 
RCRA.  EPA  reviewed  California’s 
application  and  issued  for  public 
comment  a  proposed  determination  that 
California’s  MSWLF  permit  program  is 
adequate  to  ensure  compliance  with  the 
revised  MSWLF  Criteria.  After 
consideraticm  of  all  comments  received, 
EPA  is  today  issuing  a  final 
determination  that  ^lifomia’s  program 
is  adequate. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  California  shall  be 
effective  on  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
EPA  Region  IX,  75  Hawthorne  Street, 

San  Francisco,  California  94105,  Attn: 
Ms.  Donna  J.  Orebic,  Mail  Code  H-3-1, 
telephone  (415)  744-2092. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  42  U.S.C 
6941-6949a,  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  requires 
States  to  develop  permitting  programs  to 
ensure  that  MSWlEs  comply  with  the 
Federal  Criteria  under  part  258.  Section 
4005  of  RCRA,  42  U.S.C  6945,  also 
requires  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  facilitate  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  provide 
procedures  by  which  EPA  will  approve, 
or  partially  approve,  State/Tribal 
landfill  permit  programs. 

Prior  to  promulgation  of  the  STIR, 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  based  on  the 
statutory  authorities  and  requirements. 
EPA  interprets  the  statutory 
requirements  for  States  or  Tribes  to 
develop  "adequate”  programs  to  impose 
several  minimiun  standards.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA’s 


Federal  Register  /  Vol.  58,  No.  193  /  Thursday,  October  7,  1993  /< Notices 


52301 


revised  MSWLF  criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RC31A.  Finally,  EPA  believes 
that  the  State/Tribe  must  show  that  it 
has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate”  program  based  on  the 
interpretation  outlined  above.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  In 
addition,  States/Tribes  may  use  the  draft 
STIR  as  an  aid  in  interpreting  these 
requirements. 

B.  State  of  California 

On  February  5, 1993,  California 
submitted  an  application  for  adequacy 
determination  for  the  State’s  municipal 
solid  waste  landfill  permit  program.  On 
June  29, 1993,  EPA  published  a 
tentative  determination  of  adequacy  for 
California’s  program.  Further 
background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  34797,  (June  29, 1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application.  On  August 
24, 1993,  at  10  a.m.  EPA  held  a  public 
hearing.  No  comments  were  made  at  the 
hearing.  EPA  received  two  written 
comments  diuring  the  public  comment 
period  and  one  written  comment  after 
the  close  of  the  public  comment  period. 

One  commenter  agreed  that  California 
should  obtain  program  approval  based 
on  the  provisions  set  forth  in  EPA’s 
tentative  adequacy  determination,  but 
urged  the  Agency  to  promulgate  the 
State  Tribal  Implementation  Rule 
without  further  delay.  The  commenter 
asserted  that,  in  the  absence  of  a  final 
rule  that  sets  forth  specific  parameters 
for  the  approval  and  withdrawal 
process,  the  legitimacy  of  solid  waste 
program  approvals  will  remain  in  doubt. 
EPA  disagrees.  EPA  is  required  to 
determine  whether  States  have  adequate 
permit  programs  tor  MSWLFs  under 
RCRA  section  4005(c)(1)(C).  This 
statutory  authority  provides  the 
standard  for  EPA  review  of  State/Tribal 
MSWLF  permit  programs  and  makes 
promulgation  of  the  STIR  unnecessary 


for  EPA  to  determine  the  adequacy  of 
State  MSWLF  programs.  *1116  commenter 
further  asserted  that  it  is  imfair  for  EPA 
to  apply  the  draft  STIR  document  in  a 
conclusive  fashion  without  proper 
notice  and  opportimity  for  comment  in 
the  manner  required  by  the 
Administrative  Procedure  Act.  EPA  did 
not  apply  the  draft  STIR  in  a  conclusive 
fashion,  but  provided  it  to  California 
and  used  it  as  guidance  to  facilitate 
consideration  of  California’s 
application.  In  addition,  EPA  provided 
the  public  an  opportunity  to  comment 
on  the  adequacy  determination  criteria 
for  State/Tribal  MSWLF  program 
approvals  in  the  tentative  determination 
to  approve  California’s  MSWLF 
program,  58  FR  34797,  34798  (June  29, 
1993).  The  public  comment  period 
extended  from  June  29, 1993  to  August 
24. 1993. 

One  commenter  asserted  that  portions 
of  California’s  program  go  beyond  what 
is  necessary  to  achieve  compliance  with 
the  Federal  criteria  and  that  the  State 
was  not  taking  full  advantage  of  the 
flexibility  contained  under  40  CFR  part 
258.  The  commenter  argued  specifically 
that  California’s  interpretation  of  the 
term  "lateral  expansion”  is  more 
stringent  than  the  corresponding 
Federal  interpretation  of  this  term.  The 
commenter  asserted  that  waste  placed 
outside  the  footprint  of  an  existing  tmit 
as  of  the  effective  date  of  the  Federal 
criteria  would  not  in  all  cases  be 
considered  a  lateral  expansion. 
However,  the  clear  meaning  and  intent 
of  the  revised  MSWLF  criteria  is  to 
require  that  any  horizontal  expansion  of 
the  waste  boundaries  of  an  existing  imit 
that  takes  place  on  or  after  the  efi^ive 
date  of  the  MSWLF  criteria  must  be 
done  in  compliance  with  the  location 
restrictions  and  design  standards  of  40 
CFR  part  258.  The  EPA  discussed  the 
meaning  of  the  term  "lateral  expansion” 
in  the  appendix  to  the  revised  criteria, 
56  FR  50978,  51041  (October  9, 1991). 
The  EPA  is  satisfied  that  the  State’s 
program  will  ensure  that  lateral 
expansions  of  solid  waste  landfills  will 
be  required  to  meet  location  and  design 
stanckrds  that  assure  compliance  with 
the  revised  MSWLF  criteria. 

This  commenter  and  another  stated 
that  California’s  revised  design 
standards  exceed  the  requirements  of 
the  Federal  criteria.  The  EPA  does  not 
evaluate  whether  State  MSWLF 
standards  go  beyond  the  Federal 
MSWLF  requirements,  but  rather  if  the 
State  standards  are  adequate  to  assure 
compliance  with  the  Federal  standards. 
The  Agency  is  satisfied  that  the  State  of 
Cahfomia  now  has  design  standards 
which  assure  that  facilities  will  comply 
with  the  revised  Federal  criteria. 


The  State  of  California’s  MSWLF 
permit  program  has  the  authority  to 
issue  permits  that  incorporate  the 
requirements  in  the  revised  Federal 
MSWLF  Criteria  to  all  MSWLFs  in  the 
State,  with  the  exception  of  those 
located  on  Tribal  Lands.  In  addition,  the 
EPA  has  determined  that  California’s 
permit  program  contains  provisions  for 
public  participation,  compliance 
monitoring,  and  enforcement. 

C  Decision 

In  the  tentative  determination,  EPA 
proposed  to  approve  specified  parts  of 
Cahfomia’s  program  for  which  existing 
State  law  was  adequate  to  ensure 
compliance  with  the  Federal  criteria.  At 
that  time  EPA  also  proposed  to  approve 
all  of  California’s  program  if  draft 
revised  requirements  submitted  by 
California  with  its  June  9, 1993 
amended  application  were  adopted 
before  EPA’s  final  determination  and 
efiective  on  or  before  the  relevant 
efiective  dates  of  the  Federal  criteria.  On 
August  19. 1993,  EPA  received  the  final, 
adopted  revisions  to  California’s 
MSWLF  permit  program.  After 
reviewing  these  revisions,  and  after 
consideration  of  the  public  comments,  I 
conclude  that  California’s  application 
for  adequacy  determination  meets  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  California  is  granted  a 
determination  of  adequacy  for  all 
portions  of  its  municipal  solid  waste 
landfill  permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978, 50995 
(October  9, 1991). 

Today’s  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State’s/Tribe’s  program  are  already  in 
efiect  as  a  matter  of  State/Tribal  law. 
EPA’s  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
commimity  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  ^A  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 
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need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  WHh  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatcxy 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6945. 

Dated;  September  22. 1993. 

John  C  Wise, 

Acting  Regional  Administrator. 

IFR  Doc.  93-24662  Filed  10-6-93;  8:45  am] 
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[FRL-4786-8] 

Kansas;  Rnal  Partiai  Program 
Determination  of  Adequacy  of  State/ 
Tribal  Municipal  Solid  Waste  Landfill 
Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  partial  program 
determination  of  adeqtiacy  on  Kansas* 
application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the  > 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  Municipal  Solid 
Waste  Landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 

RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  “permit”  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  governing  such 
determinations.  The  EPA  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule  (STIR) 
that  will  provide  procedures  by  which 
the  EPA  will  approve,  or  parti^ly 
approve,  State/Tribal  landfill  permit 
programs.  The  Agency  intends  to 
approve  adequate  State/Tribal  MSWLF 
permit  programs  as  applications  are 


submitted.  Thus  the  approvals  are  not 
dependent  on  final  promulgation  of  the 
Sl^  Prior  to  promulgation  of  the  STIR, 
adequacy  determinations  will  be  made 
based  on  the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
for  interaction  between  the  State/Tribe 
and  the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
40  CFR  part  258  to  the  extent  the  State/ 
Tribal  permit  program  allows  such 
flexibility.  The  EPA  notes  that 
regardless  of  the  approval  status  of  a 
State/Tribe  and  the  permit  status  of  any 
facility,  the  Federal  criteria  under  40 
CFR  part  258  will  apply  to  all  permitted 
and  unpermitted  MSWLF  fadUties. 

Kansas  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 
The  EPA  reviewed  Kansas’  application 
and  made  a  tentative  determination  that 
Kansas*  permit  program  would  be 
adequate  to  ensure  compliance  with  40 
CFR  part  258  contingent  upon  its 
adoption  of  40  CFR  part  258  by 
reference.  After  consideration  of  the  one 
comment  received,  plus  review  of 
Kansas  regulations  in  relation  to  the 
EPA  regulations  promulgated  since  the 
application  was  submitted,  the  EPA  is 
today  issuing  a  final  determination  of 
partial  program  adequacy  for  the  Kansas 
landfill  permit  program. 

EFFECmc  DATE:  The  determination  of 
adequacy  for  Kansas  shall  be  elective 
on  Octoter  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Althea  M.  Moses.  726  Minnesota  Ave., 
Kansas  City.  Kansas  66101;  (913)  551- 
7055. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991  the  EPA 
promulgated  revised  Criteria  for 
MSWLFs  (40  CFR  part  258).  Subtitle  D 
of  RCRA,  as  amended  by  the  Hazardous 
and  Solid  Waste  Amen^ents  of  1984 
(HSWA).  requires  States  to  develop 
permitting  programs  to  ensure  that 
facilities  comply  with  the  Federal 
Criteria  under  40  CFR  part  258.  Subtitle 
D  also  requires  in  section  4005  of  RCRA 
that  the  EPA  determine  the  adequacy  of 
State  municipal  solid  waste  landfill 
permit  programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
Criteria.  To  fulfill  this  requirement,  the 
Agency  has  drafted  and  is  in  the  process 
of  proposing  a  State/Tribal 


Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/Tribal  prc^rams  must  satisfy  to  be 

determined  adequate.  _ 

The  EPA  intends  to  propose  in  STIR 
to  allow  partial  approval  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  40  CFR  part  258;  (2) 
changes  to  a  limited  narrow  part(s)  of 
the  State/Tribal  permit  program  are 
needed  to  meet  these  requirements;  and 
(3)  provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  a  clearly 
identifiable  and  separable  subset  of  40 
CFR  part  258.  As  provided  in  40  CFR 
part  258,  the  EPA’s  Subtitle  D  standards 
will  take  efiect  on  October  9, 1993. 
Consequently,  any  portion  of  the 
Federal  Criteria  which  are  not  included 
in  an  approved  State/Tribal  program  by 
October  9, 1993  would  apply  directly  to 
the  owner/operator.  The  requirements  of 
the  STIR,  if  promulgated,  will  ensure 
that  any  mixture  of  State/Tribal  and 
Federal  rules  that  take  effect  will  be 
fully  workable  and  leave  no  significant 
gaps  in  environmental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  STIR. 

Consequently,  the  EPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State/Tribal  and  the  Federal 
requirements  mesh  reasonably  well  and 
leave  no  significant  gaps.  Partial 
approval  would  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 

As  a  result  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  flexibility  of  40  CFR  part  258  for 
those  portions  of  the  program  which 
have  been  approved. 

The  EPA  will  review  State/Tribal 
requirements  to  determine  whether  they 
are  “adequate”  under  section 
4005(c)(1)(C)  of  RCRA.  The  EPA 
interprets  the  requirements  for  States  or 
Trib^  to  develop  “adequate”  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  the  EPA’s 
revised  MSWLF  criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
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enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  the  EPA 
believes  that  the  State/Tribe  mxist  show 
that  it  has  sufficient  compliance 
monitoring  and  enforcement  authorities 
to  take  specific  action  against  any  owner 
or  operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

TTie  EPA  Regions  will  determine 
whether  a  State/Tribe  has  submitted  an 
“adequate”  program  based  on  the 
interpretation  outlined  above.  The  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
STIR.  The  EPA  expects  State/Tribes  to 
meet  all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWLF 
program.  The  EPA  also  is  requesting 
State/Tribes  seeking  partial  program 
approval  to  provide  a  schedule  for  the 
submittal  of  all  remaining  portions  of 
their  MSWLF  permit  programs.  The 
EPA  notes  that  it  intends  to  propose  to 
make  submissions  of  a  schedule 
mandatory  in  the  STIR. 

B.  The  State  of  Kansas 

In  the  tentative  determination  at  58 
FR  44833  (August  25, 1993)  the  EPA 
annoimced  the  availability  of  the 
application  for  public  comment.  There 
were  no  requests  for  a  public  hearing, 
consequently  no  pubhc  hearing  was 
held.  The  only  written  comment 
received  was  from  a  municipality  in 
favor  of  the  EPA’s  approval  of  the 
Kansas  promnm. 

As  stated  in  the  tentative 
determination.  Kansas  was  adopting  the 
Federal  Criteria  by  reference,  with  some 
minor,  “practical”  changes  (e.g.,  all 
references  to  “an  approved  state”  were 
replaced  with  “the  Director”).  Kansas 
indeed  adopted  those  Federal  Criteria 
effective  June  1, 1993,  by  reference,  in 
KAR  28-29-98.  The  Kansas  regulation 
does  not  include  an  exemption  horn 
ground  water  monitoring  for  small 
landfills.  This  is  consistent  with  the 
current  Federal  regulations  as  a  result  of 
Sierra  Club  v.  U.S.  Environmental 
Protection  Agency,  992  F.2d  337  (D.C 
Cir.  1993),  which  vacated  the  exemption 
found  at  40  CFR  258.1(f).  In  addition. 
Kansas  will  be  using  the  flexibility 
afforded  in  40  CFR  258.54(a)(1)  and  (2), 
to  specify  a  different  list  of  Appendix  I 
monitoring  parameters  that  are  more 
appropriate  for  the  landfills  in  Kansas; 
Appendix  II  will  be  the  same  as  the 
Federal  Appendix  II. 

However.  Kansas  also  had  adopted 
KAR  28-29-99  on  July  1, 1993,  which 
gives  an  extension  of  the  effective  dates 
of  their  landfill  regulations  to  certain 
landfills.  The  Kansas  extension  was 
written  in  an  effort  to  keep  pace  with 
the  EPA  regulations  in  providing  relief 


for  small  landfills  in  complying  with  40 
CFR  part  258  by  its  effective  dates. 
However,  during  the  period  from  July 
28. 1993,  to  September  27, 1993,  ffie 
EPA  proposed  and  published  its  final 
rule  for  the  small  landfill  extension,  40 
CFR  258.1(0,  58  FR  51536  (October  1, 
1994).  The  ^A*s  rule  is  now  more 
restrictive  than  the  Kansas  rule,  with  the 
result  that  the  EPA  can  only  approve 
Kansas  as  a  partial  program. 

Thus,  the  EPA  is  reserving  for  Federal 
enforcement  the  following  facilities:  (1) 
New  units  accepting  less  than  100  tons 
per  day  (tpd)  of  solid  waste;  (2)  existing 
units  or  new  units  which  are  listed  on 
the  National  Priorities  List  (NPL);  and 
(3)  existing  imits  which  have  accepted 
less  than  lOb  tpd  of  solid  waste  prior  to 
October  9, 1993  and  accept  greater  than 
100  tp>d  of  solid  waste  during  the  period 
from  October  9, 1993  to  April  4, 1993. 

All  such  units,  in  accordance  with  the 
Federal  requirements  at  40  CFR  258.1(f), 
are  subject  to  a  compliance  date  of 
October  9. 1993  and  are  not  eligible  for 
a  compliance  date  extension  to  April  9, 
1994. 

All  other  aspects  of  the  Kansas 
program  are  determined  adequate  for 
approval,  and  the  Kansas  program  is 
determined  to  have  adequate 
enforcement  capabilities  and  public 
participation  and  monitoring 
requirements. 

The  Kansas  landfill  permit  program  is 
not  enforceable  on  Indian  lands. 

While  the  State  of  Kansas  had 
originally  requested  full  program 
approval,  it  has  acknowledged  that  the 
^A  can  only  grant  partial  approval. 

The  State  has  met  the  requirements  of 
the  State/Tribal  Implementation  rule  for 
partial  program  adequacy  determination 
by  submitting  a  sch^ule  to  comply 
with  the  small  lai>dfill  compliance 
extension  date  rule.  The  sctedule  is  as 
follows:  (1)  Draft  regulations.  October 
15. 1993;  (2)  public  bearing  on 
regulations.  January  15, 1994;  (3)  adopt 
regulations,  February  15, 1994;  and  (4) 
regulation  effective,  April  2, 1994.  The 
EPA  has  reviewed  this  schedule  and 
concludes  that  it  is  reasonable. 

C  Decision 

After  reviewing  the  public  comments. 
I  conclude  that  Kansas’  application  for 
partial  program  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA  for 
partial  program  adequacy. 

Accordingly,  Kansas  is  granted  a 
partial  program  determination  of 
adequacy  for  its  municipal  solid  waste 
landfill  permit  program,  with  the 
exception  that  ffie  EPA  is  reserving  for 
Federal  enforcement  the  following 
facilities:  (1)  New  units  accepting  less 


than  100  tons  per  day  (tpd)  of  solid 
waste:  (2)  existing  units  or  new  units 
which  are  listed  on  the  National 
Priorities  List  (NPL);  and  (3)  existing 
units  which  have  accepted  less  than  100 
tpd  of  solid  waste  prior  to  October  9, 

1993  and  accept  greater  than  100  tpd  of 
solid  waste  during  the  period  frnm 
October  9, 1993  to  April  4, 1993.  All 
such  units,  in  accordance  with  the 
Federal  requirements  at  40  CFR  258.1(f). 
are  subject  to  a  compliance  date  of 
October  9, 1993  and  are  not  eligible  for 
a  compliance  date  extension  to  April  9, 
1994. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
Sate/Tribal  enforcement  program.  As 
the  EPA  explained  in  the  preamble  to 
the  final  MSWLF  criteria,  the  EPA 
expects  that  any  owner  or  operator 
complying  with  provisions  in  a  State/ 
Tribal  program  approved  by  the  EPA 
should  be  considered  to  be  in 
compliance  with  the  Federal  Criteria. 

See  56  FR  50978, 50995  (October  9. 
1991). 

Today’s  action  takes  effect  on  the  date 
of  publication.  The  EPA  believes  it  has 
good  cause  under  section  553(d)  of  the 
Administrative  Procedure  Act  5  U.S.C. 
553(d).  to  put  this  action  into  eflect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State’s/Tribe’s  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 

The  EPA’s  action  today  does  not  impose 
any  new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  the  EPA  as  Federal  law. 
Consequently,  the  EPA  finds  that  it  does 
not  need  to  give  notice  prior  to  making 
its  approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 
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Dated:  October  1. 1993. 

William  Rice, 

Acting  Regional  Administrator 
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Mississippi:  Final  Determination  of 
Adequacy  of  StateH'ribal  Municipal 
Solid  Waste  Pennit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  of 
adequacy  to  fully  approve  the  State  of 
Mississippi’s  municipal  solid  waste 
landfill  permit  program. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  mimicipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258), 

RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  “permit”  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 

Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
vrith  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 

Mississippi  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  Region  IV 


reviewed  Mississippi’s  MSWLF 
application  and  proposed  a  tentative 
determination  that  Mississippi’s 
MSWLF  permit  program  is  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Criteria.  After  consideration  of 
all  comments  received  regarding  the 
tentative  determination  of  adequacy, 

EPA  is  today  issuing  a  final 
determination  that  Mississippi’s 
program  is  adequate. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  State  of  Mississippi 
shall  be  efiective  on  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  IV,  345  Courtland  Street  NE., 
Atlanta,  G^rgia  30365,  Attn:  Ms. 

Patricia  S.  Zweig,  mail  code  4WD- 
RCRA,  telephone  404-347-2091. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  “adequate”  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA’s  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 


that  fails  to  comply  with  an  approved 
MSWLF  program. 

B.  State  of  Mississippi 

On  May  6, 1992,  the  State  of 
Mississippi  submitted  a  final 
application  for  adequacy  detennination 
of  their  MSWLF  permit  program.  On 
August  12, 1993,  EPA  published  a 
tentative  determination  of  adequacy  for 
all  portions  of  Mississippi’s  program. 
Further  background  on  ^e  tentative 
determination  of  adequacy  appears  at  58 
FR  42963,  (August  12, 1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  the  public 
hearing  on  the  application,  if  a  hearing 
was  requested.  There  were  no  requests 
for  a  public  hearing  on  the  adequacy 
determination  of  Mississippi’s  MSWLF 
permit  program,  therefore  a  hearing  was 
not  held. 

The  State  of  Mississippi  has  the 
authority  to  issue  permits  that 
incorpomte  the  requirements  of  the 
revis^  Federal  MSWLF  criteria  to  all 
MSWLFs  in  the  State,  with  the 
exception  of  those  located  on  Tribal 
Lands.  In  addition,  the  EPA  has 
determined  that  the  State  of 
Mississippi’s  statutes  and 
administrative  regulations  provide  for  a 
state-wide  comprehensive  program  of 
solid  waste  management  including 
specific  provisions  for  public 
participation,  compliance  monitoring 
and  enforcement. 

When  the  State  of  Mississippi 
receives  a  permit  application  for  a 
MSWLF,  the  State  conducts  a  thorough 
review  of  the  application  to  determine 
if  the  facility  complies  with  all 
applicable  regulations.  The  State  Permit 
Board  must  then  conduct  a  hearing  to 
solicit  comments  from  the  public.  Upon 
consideration  of  the  public  comments, 
the  Permit  Board  will  render  a  decision 
on  the  permit  application.  In  addition, 
any  interested  party  may  file  a  written 
request  for  a  formal  appeal  hearing 
before  the  Permit  Board. 

Mississippi  has  adequate  authority  to 
enforce  compliance  with  all  applicable 
regulations.  Authorized  representatives 
of  the  State  have  the  authority  to  enter 
and  inspect  any  MSWLF  facility  to  - 
determine  compliance.  The  State  has 
the  ability  to  initiate  enforcement 
procediires  against  those  who  violate 
the  solid  waste  laws,  regulations  or 
permit  conditions.  Enforcement  actions 
consist  of  notices  of  violations, 
administrative  orders  and  scheduled 
hearings  before  the  Commission  on 
Environmental  Quality.  Any  permit  may 
be  revoked  by  the  State  at  any  time 
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when  the  permittee  fails  to  comply  with 
the  terms  and  conditions  of  the  permit. 

Mississippi  has  the  authority  to  take 
legal  action,  including  injimctive  relief, 
to  restrain  any  person  from  endangering 
human  health  and  the  environment 
from  the  improper  disposal  of  solid 
waste.  The  State  has  the  authority  to 
assess  civil  penalties  against  any  person 
who  violates  any  rule  or  regulation  or 
any  condition  or  limitation  of  a  permit. 

C  Public  Cnmnent 
The  EPA  received  the  following 
public  comments  on  the  tentative 
determination  of  adequacy  for 
Mississippi’s  MSWLF  permit  program. 

One  commenter  supported  the 
approval  of  the  Mississippi  MSWLF 
permit  program  as  meeting  or  exceeding 
the  Federal  criteria,  however,  the 
commenter  maintained  that  use  of  the 
draft  State/Tribal  Implementation  Rule 
(“STIR”)  as  guidance  is  a  viofttion  of 
the  Administrative  Procedure  Act 
(“APA”)  requirements  that  a  rule  must 
go  through  notice  and  opportunity  for 
comment.  EPA  does  not  believe  that  it 
is  violating  any  requirements  in  the 
APA  for  notice  and  comment  on  a 
rulemaking.  The  agency  is  not  utilizing 
the  draft  STIR  as  a  regulation  which 
binds  either  the  Agency  or  the  States. 
Instead,  EPA  is  using  the  draft  STIR  as 
guidance  for  evaluating  State  permit 
programs  and  maintains  its  discretion  to 
approve  State  programs  utilizing  the 
draft  STIR  and/or  other  criteria  which 
assures  compliance  with  40  CFR  part 
258. 

In  addition,  members  of  the  public 
have  an  opportimity  to  comment  on  the 
essential  criteria  by  which  EPA  assures 
the  adequacy  of  State  MSWLF  permit 
programs  bemuse  the  Agency  discusses 
the  criteria  for  approval  of  a  State 
permit  program  when  h  publishes  each 
tentative  determination  notice  in  the 
Federal  Register.  The  Agency  set  forth 
the  minimum  requirements  for  an 
adequate  permit  program  in  the 
tentative  determination  notice  of 
approval  of  the  State  of  Mississippi’s 
MSWLF  permit  program.  58  FR  42963 . 
(August  12, 1993). 

D.  Decision 

After  reviewing  the  public  comments 
submitted  in  response  to  the  tentative 
decision,  I  conclude  that  Mississippi’s 
application  for  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Mississippi  is  granted 
approval  for  all  portions  of  its  MSWLF 
permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 


enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  Stata'Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

EPA  believes  it  has  good  cause  under 
section  553(d)  of  the  Administrative 
Procedure  Act,  5  U.S.C  553(d),  to  put 
this  action  into  effect  less  than  30  days 
after  publication  in  the  Federal 
Register.  All  of  the  requiremraits  and 
obligations  in  the  State’s/Tribe’s 
program  are  already  in  effect  as  a  matter 
of'State/Tribal  law.  EPA’s  action  today 
does  not  impose  any  new  requirements 
that  the  regulated  community  must 
begin  to  comply  with.  Nor  do  these 
requirements  become  enforceable  by 
EPA  as  Federal  law.  Consequently,  EPA 
finds  that  it  does  not  need  to  give  notice 
prior  to  making  its  approval  ^ective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  of  adequacy 
determination  from  the  requirements  of 
section  3  of  Executive  Order  12291. 

Certification  Under  The  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantidf 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice  of  adequacy 
determination,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  as  to  the  Final 
Detennination  of  Adequacy  of  State/Tribal 
Municipal  Solid  Waste  Permit  Program  for 
the  State  of  North  Carolina  is  issued  under 
the  authority  of  section  4005  of  the  Solid 
Waste  Disposal  Act  as  amended;  42  U.S.C 
6946. 

Dated:  October  1, 1993. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

[FR  Doc.  93-24664  Filed  10-6-93;  8:45  am) 
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North  Carolina:  Final  Determination  of 
Adequacy  of  StatefTribal  IMunicipal 
Solid  Waste  Permit  Program 

AGENCY:  EnvircHimental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  of 
adequacy  to  fully  approve  the  State  of 


North  Carolina’s  municipal  solid  waste 
landfill  permit  program. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Reravery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 

RCRA  section  40G5(cMl)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  “permit”  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 

Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 

The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/ operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  ailows  such  flexibility. 

North  C^lina  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  Region  IV 
reviewed  North  Carolina’s  MSWLF 
application  and  proposed  a  tentative 
determination  that  North  Carolina’s 
MSWLF  permit  program  is  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Criteria.  After  consideration  of 
all  comments  received  regarding  the 
tentative  detennination  of  adequacy, 
EPA  is  today  issuing  a  final 
determination  that  North  Carolina’s 
program  is  adequate. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  State  of  North  Carolina 
shall  be  effective  on  October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  IV,  345  Courtland  Street  NE., 
Atlanta,  G^rgia  30365,  Attn;  Ms. 
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Patricia  S.  Zweig,  mail  code  4WD> 

RC3tA,  telephone  404-347-2091. 

SUPPLEMENTARY  INFORMATION; 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate”  programs  for  ' 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA’s  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

B.  State  of  North  Carolina 

On  April  29, 1993,  the  State  of  North 
Carolina  submitted  a  final  application 
for  adequacy  determination  for  their 
MSWLF  permit  program.  On  August  5, 
1993,  EPA  published  a  tentative 
determination  of  adequacy  for  all 
portions  of  North  Carolina’s  program. 
Further  background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  41765,  (Aumst  5, 1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  the  public 


hearing  on  the  application.  The  EPA 
Region  IV  and  the  State  of  North 
Carolina  held  a  public  hearing  at  7:30 
p.m.  on  September  21, 1993,  in  Raleigh, 
North  Carolina.  A  summary  of  the 
comments  received  is  contained  in  the 
Public  Comment  section  of  this  notice. 

The  EPA  has  reviewed  North 
Carolina’s  application  and  has 
determined  that  all  portions  of  the 
States  MSWLF  permit  program  will 
ensure  compliance  with  the  revised 
Federal  criteria.  In  its  application.  North 
Carolina  demonstrated  that  the  States 
permit  program  adequately  meets  the 
location  restrictions,  operating  criteria, 
design  standards,  and  the  closure/post¬ 
closure.  groundwater  monitoring  and 
financial  assurance  provisions  of  the 
revised  Federal  criteria. 

'The  State  of  North  Carolina  has  the 
authority  to  issue  permits  that 
incorporate  the  requirements  of  the 
Revised  Federal  MSWLF  Criteria  to  all 
MSWLFs  in  the  State,  with  the 
exception  of  those  located  on  Tribal 
Lands.  In  addition,  the  EPA  has 
determined  that  the  State  of  North 
Carolina’s  statutes  and  administrative 
regulations  provide  for  a  State-wide 
comprehensive  program  of  solid  waste 
management  including  specific 
provisions  for  public  participation, 
compliance  monitoring  and 
enforcement. 

When  the  State  of  North  Carolina 
receives  a  permit  application  for  a 
MSWLF,  the  State  conducts  a  thorough 
review  of  the  application  to  determine 
if  it  is  complete  and  that  all  applicable 
regulations  are  satisfied.  The  State  will 
decide  whether  the  permit  should  be 
issued  or  denied.  The  State  then  gives 
public  notice  of  their  intent  to  issue  or 
deny  the  permit,  and  notification  of  the 
public  comment  period  and  the 
opportunity  for  a  public  hearing.  Upon 
consideration  of  public  comments 
received,  the  Permit  Board  will  render 
a  decision  on  the  permit  application.  In 
addition,  any  interested  party  may  file 
a  written  request  for  a  formal  appeal 
hearing  before  the  Permit  Board. 

North  Carolina  has  adequate  authority 
to  enforce  compliance  with  all 
applicable  regulations.  Authorized 
representatives  of  the  State  have  the 
authority  to  enter  and  inspiect  any 
MSWLF  facility  to  determine 
compliance  with  the  State  program.  The 
State  has  the  ability  to  initiate 
enforcement  procedures  against  those 
who  violate  the  solid  waste  laws, 
regulations  or  permit  conditions. 
Enforcement  actions  consist  of  notices 
of  violations,  administrative  orders  and 
scheduled  hearings  before  the 
Commission  on  Environmental  Quality. 
Any  permit  may  be  revoked  by  the  State 


at  any  time  when  the  permittee  fails  to 
comply  with  the  terms  and  conditions 
of  the  permit.  In  addition.  North 
Carolina  has  the  authority  to  take  legal 
action,  including  injunctive  relief,  to 
restrain  any  person  from  endangering 
human  health  and  the  environment 
fitim  the  improper  disposal  of  solid 
waste.  The  State  has  the  authority  to 
assess  civil  penalties  against  any  person 
who  violates  any  rule  or  regulation  or 
any  condition  or  limitation  of  a  permit. 

C  Public  Comment 

*  The  EPA  received  the  following 
public  comments  on  the  tentative 
determination  of  adequacy  for  North 
Carolina’s  MSWLF  permit  program. 

One  commenter  supported  tne 
approval  of  the  North  Carolina  MSWLF 
permit  program  as  meeting  or  exceeding 
the  Federal  criteria,  however,  the 
commentor  maintained  that  use  of  the 
draft  State/Tribal  Implementation  Rule 
(“STIR”)  as  guidance  is  a  violation  of 
the  Administrative  Procedure  Act 
(“APA”)  requirements  that  a  rule  must 
go  through  notice  and  opportunity  for 
comment.  EPA  does  not  believe  that  it 
is  violating  any  requirements  in  the 
APA  for  notice  and  comment  on  a 
rulemaking.  The  Agency  is  not  utilizing 
the  draft  STIR  as  a  regulation  which 
binds  either  the  Agency  or  the  States. 
Instead,  EPA  is  using  the  draft  STIR  as 
guidance  for  evaluating  State  permit 
programs  and  maintains  its  discretion  to 
approve  State  programs  utilizing  the 
draft  STIR  and/or  other  criteria  which 
assures  compliance  with  40  CFR  part 
258. 

In  addition,  members  of  the  public 
have  an  opportunity  to  comment  on  the 
essential  criteria  by  which  EPA  assures 
the  adequacy  of  State  MSWLF  permit 
programs  because  tbe  Agency  discusses 
the  criteria  for  approval  of  a  State 
permit  program  when  it  publishes  each 
tentative  determination  notice  in  the 
Federal  Register.  The  Agency  set  forth 
the  minimum  requirements  for  an 
adequate  permit  program  in  the 
tentative  determination  notice  of 
approval  of  the  State  of  North  Carolina’s 
MSWLF  permit  program.  58  FR  41765, 
(August  12, 1993). 

Several  commenters  expressed 
concern  that  EPA  would  lose  oversight 

•  of  the  State  program  if  EPA  determines 
that  the  State  program  is  adequate.  A 
related  concern  was  raised  that  the  State 
may  change  its  regulations  in  the  near 
future.  The  draft  State/Tribal 
Implementation  Rule  (STIR),  which  the 
Agency  is  using  as  guidance  in 
determining  the  adequacy  of  State 
permit  programs,  has  provisions 
detailing  that  modifications  to  a  State 
program  may  result  in  EPA  requiring 
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that  the  State  submit  a  revised 
application  if  the  modification  may 
have  a  significant  impact  on  the 
adequacy  of  the  State  program.  If  a 
revised  application  is  submitted,  EPA 
will  make  another  adequacy 
determination  on  the  State  program.  The 
STIR  also  provides  criteria  and 
procedures  for  withdrawal  of  a 
determination  of  adequacy.  Therefore, 
an  EPA  determination  that  the  State  has 
an  adequate  program  can  be  revisited  in 
the  future  rmder  the  circumstances  set 
out  in  the  STIR. 

Several  commenters  expressed 
concern  that  North  Carolina  does  not 
provide  for  public  participation  in  the 
permitting  process  for  MSWLFs.  These 
commenters  were  concerned  that  the 
public  would  not  be  given  the 
opportimity  to  participate  in  the  review 
and  approval  of  permit  applications  for 
solid  waste  disposal  facilities. 

The  draft  STIR  contains  specific 
criteria  which  requires  States  to  provide 
an  opportunity  for  public  review  and 
comment  of  permit  applications.  In 
order  to  obtain  approval,  the  Agency 
requires  States  to  have  in  their 
programs,  the  necessary  public 
participation  requirements  which  will 
ensure  that  the  public  has  an 
opportunity  to  participate  in  decisions 
affecting  the  management  of  solid  waste 
disposal  facilities  located  in  their 
community. 

While  North  Carolina  previously  has 
not  provided  public  participation  on 
applications  for  MSWLFs,  the  State 
recently  adopted  new  solid  waste 
regulations  which  include  public 
participation  requirements.  The  new 
State  regulations  which  will  become 
effective  on  October  9, 1993,  require  a 
public  comment  period  and  the 
opportunity  for  a  public  hearing  on  all 
MSWLF  permit  applications.  The 
Agency  believes  that  the  public 
participation  criteria  presented  in  North 
Carolina’s  MSWLF  permit  program 
application  are  adequate  to  ensure 
compliance  with  the  Federal 
requirements  and  thus  the  public  will 
be  given  an  opportunity  to  participate  in 
the  permitting  of  MSWLFs. 

Several  commenters  expressed 
concern  that  the  State  program  did  not 
have  requirements  for  waste  reduction, 
recycling  and  composting.  While  EPA  as 
a  matter  of  policy  encourages  pollution 
prevention  through  waste  reduction, 
recycling  and  other  methods,  part  258 
does  not  require  that  a  State  have  such 
provisions  in  its  MSWLF  permit 
program.  EPA  believes  that  the  revised 
MSWLF  criteria,  which  will  likely 
increase  the  cost  of  operating  landfills 
in  many  communities  to  more  fully 
reflect  the  true  cost  of  safe  waste 


disposal,  will  in  vum,  lead  to  more 
responsible  waste  management  practices 
and  thereby  further  promote  soiut:e 
reduction,  recycling  and  resource 
conservation.  This  is  also  the  case  with 
another  important  issue  raised  during 
the  public  comment  period, 
environmental  equity/justice.  Although 
neither  part  258  nor  the  State 
regulations  have  any  specific  provisions 
addressing  environmental  equity/ 
justice,  the  public  participation 
requirements  in  the  State  regulations 
ensure  that  environmental  equity/justice 
issues  involving  specific  landfill  sites 
can  be  raised  during  the  permitting 
process. 

A  few  commenters  expressed  concern 
as  to  whether  or  not  the  State  has 
adequate  staffing  to  effectively  enforce 
the  MSWLF  permit  program  in  North 
Carolina.  The  number  of  staff  that  a 
State  is  able  to  dedicate  to  the 
implementation  of  its  program  is  a 
consideration  in  determining  whether  a 
State  should  receive  program  approval. 
The  Agency  did  not,  however,  establish 
specific  organizational  or  resource 
requirements  due  to  the  State  specific 
nature  of  operating  a  solid  waste 
regulatory  program.  Rather,  the  Agency 
intended  for  States  to  retain  flexibility 
in  determining  the  best  use  of  their 
available  resoiuces.  In  addition,  the 
draft  STIR  requires  States  to  discuss  in 
their  application  for  program  adequacy, 
the  staff  resources  that  are  available  to 
carry  out  the  program. 

In  accordance  with  the  staffing 
provisions  contained  in  the  draft  STIR, 
the  State  of  North  Carolina  has  provided 
in  its  application  for  program  approval, 
a  discussion  of  both  the  number  of  solid 
waste  staff  available  and  the  number  of 
permitted  MSWLFs  presently  in  the 
State.  Based  upon  the  Agency’s 
knowledge  of  the  solid  waste  resources 
available  in  other  States,  North  Carolina 
has  demonstrated  that  it  has  stafi 
resources  comparable  to  other  States. 
Therefore,  the  Agency  concludes  that 
the  State  currently  has  adequate 
resources  available  which  will  allow  it 
to  effectively  implement  the  MSWLF 
permit  program. 

A  number  of  mixed  comments  were 
received  regarding  the  State’s  current 
permitting  practices  for  new  MSWLFs 
and  the  closure  of  existing  MSWLFs.  A 
number  of  commenters  were  concerned 
that  the  State  had  intentionally 
“rushed”  to  approve  new  permit 
applications  prior  to  the  effective  date  of 
the  revised  Federal  criteria  for  new 
MSWLFs,  thereby  allowing  these 
facilities  to  avoid  the  revised  criteria. 
Other  commenters  felt  that  the  State  had 
encouraged  the  closure  of  existing 
“unlined”  MSWLFs  prior  to  the 


efiective  date  of  part  258  so  that  these 
facilities  would  not  be  subject  to  the 
stringent  groundwater  monitoring,  post- 
closiue  and  corrective  action 
requirements  contained  in  the  Federal 
criteria. 

Other  commenters,  however,  were 
supportive  of  the  State’s  efforts  to 
approve  new  MSWLFs  and  to  close 
existing  “unlined”  MSWLFs  prior  to  the 
efiective  date  of  the  part  258  criteria. 
Several  commenters  applauded  the 
State  for  attempting  to  bring  new 
MSWLFs,  that  will  be  environmentally 
safer,  on-line  as  soon  as  possible.  These 
commenters  stressed  that  permitting 
new  MSWLFs  as  quickly  as  possible 
would  provide  substantial  new  capacity 
of  MSWLFs  which  meet  the  Federal 
criteria,  thereby  accelerating  the  closure 
of  old  existing  landfills  that  may  be 
environmentally  unsafe.  The 
commenters  generally  favored  the 
closing  of  existing  “unlined”  MSWLFs 
because  of  the  need  for  environmentally 
safe  landfills. 

According  to  the  Federal  criteria, 
existing  MSWLFs  may  stop  receiving 
waste  prior  to  the  efiective  date  of  the 
part  258  criteria  and.  with  the  exception 
of  the  closure  criteria,  not  be  required  to 
comply  with  the  remainder  of  the 
Federal  regulations.  The  closure  of  older 
unlined  MSWLFs  results  in  the  waste 
that  had  been  going  to  those  facilities 
being  now  disposed  of  in  more 
environmentally  protective  facilities. 

In  addition,  in  order  to  ensure  that  the 
capacity  needs  of  the  State  are  met  and 
to  provide  for  the  proper  disposal  of 
waste  as  a  result  of  the  closing  of 
existing  MSWLFs,  the  Agency  believes 
it  is  essential  for  the  State  to  issue 
permits  for  new  MSWLFs  in  a  timely 
manner.  Although  permits  for  new 
MSWLFs  may  be  issued  prior  to  the 
effective  date  of  the  Federal  criteria,  this 
does  not  exempt  the  facility  firom  the 
requirements  of  the  part  258  criteria 
once  they  become  effective.  For 
example,  if  a  facility  receives  a  permit 
and  bi^ins  construction  prior  to  the 
efiective  date  of  the  Federal  criteria,  the 
facility  would  not  be  required  to  comply 
with  the  part  258  criteria  at  that  time. 
However,  once  part  258  becomes 
effective,  the  facility  will  he  responsible 
for  complying  with  the  Federal  criteria. 
Therefore,  the  Agency  recommends  that 
facilities  receiving  permits  prior  to  the 
effective  date  of  the  Federal  criteria 
should  prepare  to  meet  the  Federal 
criteria  on  the  efiective  date. 

Several  comments  were  made  as  to 
whether  the  State  program  provides 
adequate  protection  for  seismic  impact 
zones  when  compared  to  the  Federal 
criteria.  The  revised  State  rules  have 
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identical  provisions  for  seianic  impact 
zones  as  those  found  in  part  258. 

Numerous  comments  were  received 
regarding  a  variety  of  individual  issues 
pertaining  to  specific  existing  or 
proposed  MSWLFs  throughout  the 
State.  Commenters  bad  specific 
concerns  such  as  groundwater 
contamination,  landfill  gas  migration, 
the  locating  of  MSWLFs  near  rivers,  et 
cetera.  Other  commenters  were 
concerned  about  the  States’  ability  to 
regulate  large  regional  MSWLFs  and 
some  commenters  felt  that  the  part  258 
criteria  is  inadequate  for  protecting 
human  health  and  the  environment 
from  the  effects  of  solid  waste  disposal. 

While  these  comments  were  not 
directly  related  to  the  EPA’s 
determination  of  adequacy  on  the  State 
permit  program,  the  Agency 
acknowledges  the  commenters’ 
concerns  and  appreciates  their  desire  to 
ensure  the  protection  of  their  local 
environment.  As  the  Agency  discussed 
in  die  preamble  to  the  ^deral  criteria, 
EPA  believes  that  the  revised  Federal 
criteria,  as  promulgated,  provides  the 
appropriate  balance  between  protection 
of  human  health  and  the  environment 
and  consideration  of  the  practical 
capability  of  the  owner/operator  of 
MSWLFs.  The  Agency  would  like  to 
point  out  though,  that  while  part  258 
contains  the  minimum  Federal  criteria 
for  MSWLFs,  nothing  in  the  Federal 
statutes  or  regulations  preclude  States 
fium  adopting  regulations  that  are  more 
stringent  than  the  Federal  criteria. 

Several  commenters  disagreed  with 
the  State  practice  of  permitting 
MSWLFs  near  rivers.  Although  the 
Federal  criteria  contain  specific 
provisimis  to  ensure  that  MSWLFs 
located  in  certain  environmentally 
sensitive  areas  will  provide  protection 
of  human  health  and  the  environment, 
there  are  no  Federal  restrictions  with 
regard  to  the  siting  of  MSWLFs  near 
rivers.  The  Federal  critraia  do  however, 
place  restrictions  on  MSWLFs  located  in 
floodplains  and  wetlands. 

The  Agency  would  also  like  to  again 
ranphasize  that  once  the  part  258 
criteria  become  effective,  all  MSWLFs 
are  responsible  for  maintaining 
compliance  with  the  Federal  criteria  in 
addition  to  all  applicable  State 
regulations.  Those  MSWLFs  not  in 
compliance  with  the  applicable 
provisions  of  part  258  after  the 
appropriate  effective  date  are  subject  to 
enforcement  through  citizen  suits.  For 
instance,  if  a  MSWLF  is  foimd  to  have 
groundwater  contamination  or  landfill 
gas  migration,  then  the  facility  would  be 
requir^  to  take  the  apprc^riate  actions 
described  in  part  258  to.remediate  the 
problem. 


In  many  instances,  particularly  among 
small  rural  communities,  the  cost  of 
managing  municipal  solid  waste  has 
been  steadily  increa»ng.  These  costs 
likely  will  continue  to  increase  as  the 
effects  of  the  new  Federal  regulations 
are  realized.  In  an  attempt  to  mitigate 
these  costs,  many  commimities  are 
choosing  to  regionalize  with  other 
commrmities  and  develop  large  solid 
waste  disposal  facilities  to  handle  their 
waste  ne^s.  This  approach  allows 
several  communities  to  share  the  costs 
of  developing  solid  waste  disposal 
facilities  that  meet  the  Federal  criteria. 
Such  large  regional  MSWLFs  may  be 
beneficial  to  many  small  communities 
and  may  play  a  major  role  in  reducing 
the  long-term  financial  impacts  of  the 
Federal  regulations.  While  those 
facilities  may  require  more  time  and 
attention  from  the  State  in  permitting 
and  compliance  monitoring  per  facility, 
there  will  be  fewer  fedlities  involved. 
This  should  enable  the  State  to  devote 
sufficient  resources  to  properly  regulate 
these  regional  facilities. 

D.  Decision 

After  reviewing  the  public  comments 
submitted  in  response  to  the  tentative 
decision,  I  conclude  that  North 
Carolina’s  application  for  adequacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  establish^ 
by  RCRA.  Accordingly,  North  Carolina 
is  granted  approval  for  all  portions  of  its 
MSWLF  permit  program. 

Secticm  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complyii^  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Today’s  action  takes  effect  on  October 
7, 1993.  EPA  believes  it  has  good  cause 
under  section  553(d}  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  j^egister.  All  of  the 
requirements  and  obligations  in  the 
State’s/Tribe’s  program  are  already  in 
effect  as  a  matter  of  Stete/Tribal  law. 
EPA’s  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
commimity  must  begin  to  comply  with. 
Nor  do  th^  requirements  become 
enforceable  by  ^A  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 


need  to  give  notice  prim  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  (rf  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291, 

Certification  Under  The  Regulatory 
FlexibUily  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  (m  a  substantial 
numb^  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice  of  adequacy 
determination,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  as  to  the  Final 
Determination  of  Adequacy  of  State/Tribal 
Municipal  Solid  Waste  Permit  Program  for 
the  State  North  Carolina  is  issu^  under 
the  authority  of  section  4005  of  the  Solid 
Waste  Disposal  Act  as  amended;  42  U.S.C. 
6946. 

Dated:  October  1, 1993. 

Patrick  M.  Tofain, 

Acting  Regnal  Administratw. 

(FR  Doc.  93-24661  Filed  10-6-93;  8:45  am] 
BILUNQ  oooe  6S60-«0-r 


[FRL-^786-6] 

Oregon:  Rnal  Partial  Program 
Determination  of  Adequacy  of 
Oregon’s  Municipai  Solid  Waste 
Landfill  Permit  ^gram  and  Tantative 
and  Final  Full  Program  Determination 
of  Adequacy  of  Oregon’s  Municipal 
Solid  Waste  Landfill  Permit  Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  partial,  tentative 
full,  and  final  full  program 
determination  of  adequacy  on  Oregon’s 
application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  Municipal  Solid 
Waste  Landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLP  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  “permit”  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  governing  sudi 
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detenninations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 

Tribal  Implementation  Rule  (STIR)  that 
will  provide  procediues  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
statutory  authorities  and  requirements. 

In  addition,  States/Tribes  may  use  the 
draft  STIR  as  an  aid  in  interpreting  these 
requirements.  The  Agency  believes  that 
early  approvals  have  an  important 
benefit.  Approved  State/Tribal  permit 
programs  provide  for  interaction 
between  the  State/Tribe  and  the  owner/ 
operator  regarding  site-specific  permit 
conditions.  Only  those  owners/ 
operators  located  in  States/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  part 
258  to  the  extent  the  State/Tribal  permit 
program  allows  such  flexibility.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  Federal  landfill 
criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

Oregon  applied  for  a  partial  program 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
Oregon’s  application  and  made  a 
tentative  determination  of  adequacy  for 
those  portions  of  the  MSWLF  permit 
program  that  are  adequate  to  ensure 
compliance  with  the  revised  MSWLF 
Criteria.  After  reviewing  all  comments 
received.  EPA  today  is  granting  final 
approval  to  Oregon’s  partial  program.  In 
addition,  Oregon  applied  for  a  full 
program  determination  of  adequacy 
under  section  4005  of  RCRA.  EPA 
reviewed  Oregon’s  supplemental 
application  and  made  a  tentative 
determination  that  all  portions  of 
Oregon’s  MSWLF  permit  program  are 
adequate  to  assure  compliance  with  the 
revised  MSWLF  Criteria.  Oregon’s 
supplemental  application  for  program 
adequacy  determination  is  available  for 
public  review  and  comment. 

DATES:  The  determination  of  partial 
program  adequacy  for  Oregon  shall  be 
effective  on  Octo^r  7, 1993.  If  there  are 
no  adverse  comments  on  full  program 
approval,  determination  of  full  program 
adequacy  for  Oregon  shall  be  effective 
December  6, 1993. 

All  comments  on  Oregon’s 
supplemental  application  for  full 
determination  of  adequacy  must  be 
received  by  the  close  of  business  on 
November  12, 1993. 


ADDRESSES:  Copies  of  Oregon’s 
supplemental  application  for  full 
adequacy  determination  are  available 
8:30  a.m.  to  4:30  p.m.  dining  normal 
working  days  at  the  following  addresses 
for  inspection  and  copying:  Oregon 
Department  of  Environmental  C^ality, 
811  SW,  6th  Avenue,  Portland,  OR 
97204,  Attn:  Ms.  Jan  Whitworth,  (503) 
229-6434;  U.S.  EPA  Region  10  Ubrary, 
1200  Sixth  Avenue,  Seattle,  WA  98101, 
(206)  553-1289.  Written  conunents 
should  be  sent  to  Ms.  Paula  vanHaagen, 
M/S:  HW-107, 1200  Sixth  Avenue. 
Seattle,  WA  98101,  (206)  553-1847. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  vanHaagen,  M/S:  HW-107,  U.S, 
EPA,  1200  Sb^  Avenue,  Seattle,  WA 
98101,  (206)  553-1847. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RQIA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  propose  in  STIR  to 
allow  partial  approval  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  part  258;  (2)  changes  to 
a  limited  narrow  part(s)  of  the  State/ 
Tribal  permit  program  are  needed  to 
meet  these  requirements;  and  (3) 
provisions  not  included  in  the  partially 
approved  portions  of  the  State/Tribal 
permit  program  are  a  clearly  identifiable 
and  separable  subset  of  part  258.  As 
provided  in  the  October  9, 1991, 
municipal  landfill  rule,  EPA’s  national 
Subtitle  D  standards  will  take  efi^ect  in 
October  1993.  Consequently,  any 
portions  of  the  Federal  Criteria  which 
are  not  included  in  an  approved  State/ 
Tribal  program  by  October  1993  would 
apply  directly  to  the  owner/operator. 
The  requirements  of  the  STIR,  if 
promulgated,  will  ensure  that  any 
mixture  of  State/Tribal  and  Federal 
rules  that  take  efiect  will  be  fully 


workable  and  leave  no  significant  gaps 
in  environmental  protection.  'These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  S'TIR  rule. 
Consequently,  EPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State/Tribal  and  the  Federal 
requirements  mesh  reasonably  well  and 
leave  no  significant  gaps.  Partial 
approval  would  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 

Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 

As  a  result,  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  Criteria’s  flexibility  for  those 
portions  of  the  program  which  have 
been  approved. 

EPA  will  review  State/Tribal 
requirements  to  determine  whether  they 
are  “adequate”  under  section 
4005(c)(1)(C)  of  RCRA.  EPA  inte^rets 
the  requirements  for  States  or  Tribes  to 
develop  “adequate”  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  compeu^ble  to  EPA’s  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  R^ions  will  determine  whether 
a  State/Tribe  has  submitted  an 
“adequate”  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/'Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  EPA 
also  is  requesting  States/Tribes  seeking 
partial  program  approval  to  provide  a 
schedule  for  the  submittal  of  all 
remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submissions 
of  a  schedule  mandatory  in  STIR. 

As  a  State’s/Tribe’s  regulations  and 
statutes  are  amended  to  comply  with  the 
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Federal  MSWLF  landfill  regulations, 
unapproved  portions  of  a  partially 
approved  MSWLF  permit  program  may 
be  approved  by  the  The  State/  | 
Tribe  may  submit  a  supplemental 
application  to  EPA  for  review  and  an 
adequacy  determination  will  be  made 
using  the  same  criteria  as  for  the  initial 
application,  lliis  adequacy 
determination  will  be  published  in  the 
Federal  Register  summarizing  the 
Agency’s  d^ision  and  the  portion(s)  of 
the  State/Tribal  MSWLF  permit  program 
affected  and  providing  an  opportunity 
to  comment  lor  a  pmiod  of  30  days.  Ihe 
adequacy  determination  will  become 
effective  sixty  (60)  days  following 
publication  if  no  adverse  comments  are 
received.  If  EPA  receives  adverse 
comments  on  its  adequacy 
determination,  another  F^eral  Register 
notice  will  be  published  either  affirming 
or  reversing  the  initial  decision  while 
responding  to  the  pubhc  comments. 

On  April  19, 1993,  Oregon  submitted 
an  application  to  obtain  a  partial 
program  adequacy  determination  for 
Oregon’s  munici^  solid  waste  landfill 
permit  program.  On  May  18, 1993,  EPA 
published  a  tentative  determination  of 
adequacy  for  Oregon’s  program.  Further 
background  on  the  tmitative  partial 
program  determination  of  adequacy 
appears  at  58  FR  28960  (May  18, 1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
review  and  comment.  EPA  announced  a 
tentative  public  hearing  if  there  was 
sufficient  interest  expressed  within 
thirty  days  of  publication  of  the  Federal 
Register  notice.  EPA  received  no 
requests  for  the  hearing,  and  the  hearing  ^ 
was  cancelled. 

As  of  the  date  of  publication  of  this 
notice.  EPA  is  approving  all  portions  of 
Oregon’s  MSWLF  permit  program 
except  the  post-closure  care  requirement 
in  40  CFR  258.61  and  the  financial 
assurance  for  ccurective  action 
requirement  in  40  CFR  258.73.  Oregon 
needed  legislative  action  to  change  their 
statute  to  meet  these  two  Federal 
requirements.  The  Oregon  Legislature 
amended  the  statute  in  Senate  Bill  1012, 
which  was  signed  into  law  on  July  20, 
1993.  In  addition,  during  the  public 
review  process,  EPA  became  aware  of  an 
enforcement  provision  inconsistent  with 
the  enforcement  guidelines  set  out  in 
the  STIR  in  239.8.  Oregon  Revised 
Statute  section  468.126  requires 
advance  notice  in  writing  to  permittees 
specifying  a  violation  of  an  air,  water,  or 
solid  waste  permit.  Within  five  days  of 
notification,  the  permittee  can  certify 
compliance,  or  submit  a  schedule  for 
compliance  to  avoid  penalties.  Onex 
notified  of  EPA’s  concern,  Oregon 


sought  legislative  action  to  amend  the 
provision.  Senate  Bill  86,  signed  into 
law  SeptembCT  3, 1993,  amended 
Oregem’s  «iforoement  provision,  adding 
that  advance  notice  is  not  required 
where  sudi  notice  would  disqualify  a 
state  program  from  Federal  approval  or 
delegation.  Oregon  acknowledges  that 
the  provision  applies  to  the  municipal 
solid  waste  permit  pn^ram. 

EPA  received  three  pifohc  comments 
on  the  tentative  determination  of  partial 
program  adequacy.  One  conunenter 
maintained  that  use  of  the  draft  STIR  as 
guidance  is  a  violation  of  the 
Administrative  Procedxire  Act  (“APA”) 


requirements  that  a  rule  must  go 
through  notice  and  opportimity  for 
comment.  EPA  does  not  believe  that  it 
is  violating  any  requirements  of  the 
APA.  The  Agency  is  not  utilizing  the 
draft  STIR  as  a  regulation  that  binds 
either  the  Agency  or  States/Tribes. 
Instead,  EPA  is  using  the  draft  STIR  as 
guidance  for  evaluation  State/Tribal 
permit  programs  and  maintains  its 
discretion  to  approve  State/Tribal 
permit  programs  utilizing  the  draft  STIR 
and/or  other  criteria  which  assures 
compliance  with  40  CFR  part  258. 

In  addition,  members  of  the  public 
have  an  opportunity  to  comment  on  the 
criteria  by  which  EPA  assures  the 
adequacy  of  State/Tribal  MSWLF  permit 
programs  because  the  Agency  discusses 
the  criteria  for  approval  of  a  permit 
program  when  it  publishes  each 
tentative  determination  notice  in  the 
Federal  Register.  In  the  tentative 
determination  notice  for  approval  of  the 
State  of  South  Carolina’s  permit 
program,  the  Agency  set  forth  for  public 
comment  the  requirements  for  an 
adequate  permit  program.  58  FR  41274, 
41275  (August  3, 1993). 

One  commenter  requested  EPA  to 
limit  state  program  approvals  of 
variances  or  exemptions  to  those  that 
meet  the  Federal  minimum  standards. 
The  commenter  supports  Oregon’s 
statement  that  no  variance,  waiver, 
alternative  schedule  or  alternative 
procedure  would  result  in  requirements 
less  stringent  than  Subtitle  D 
requirements.  The  Agency  generally 
concurs  with  this  position.  In  the 
Agency’s  review  of  state  programs, 
variations  from  the  Federal  criteria  are 
examined  to  see  if  the  Federal  minimum 
requirements  are  met.  Waivers, 
variances,  and  alternatives  receive 
special  scrutiny. 

One  commenter  supported  the 
determination  of  partial  approval  for 
those  parts  of  the  program  that  meet  the 
Federal  requirements  and  that  full 
approval  should  be  withheld  until  those 
parts  meet  the  Federal  requirements. 
The  commenter  would  support  full 


program  approval  once  the  necessary 
changes  are  made.  The  Agency 
appreciates  this  support  for  the  partial 
approval  process. 

As  statM  in  the  tentative 
determination  of  approval  of  Oregon’s 
program,  the  State’s  program  is  not 
enforceable  on  Indian  lands.  Oregon  has 
not  asserted  nor  demonstrated 
jvirisdiction  within  the  exterior 
boimdaries  of  Indian  reservations  in  its 
application  for  adequacy  determination. 
Accordingly,  this  approval  does  not 
extend  to  lands  within  Indian 
reservations  in  Oregon.  Until  EPA 
approves  a  State  or  Tribal  MSWLF 
permitting  program  in  Oregon  for  any 
part  of  ’’Indian  Country,”  as  defined  in 
18  U.S.C  1151,  the  requirements  of  40 
CFR  part  258  will,  after  the  effective 
date  of  the  criteria,  automatically  apply 
to  that  area.  Thereafter,  the 
requirements  of  40  CFR  part  258  will 
apply  to  all  owners/operators  of 
MSWLFs  located  in  any  part  of  ’’Indian 
Country”  that  is  not  covered  by  an 
approved  State  or  Tribal  MSWLF 
permitting  program. 

Oregon  submitted  a  supplemental 
applicati<Hi  to  EPA  on  September  23, 
1993.  EPA  reviewed  the  supplemratal 
applicatioh  and  determined  it  was 
administratively  complete.  Furthermore, 
the  application  demonstrated  that  the 
two  elements  that  previously  did  not 
comply  with  the  Federal  criteria,  the 
post-closure  care  period  and  the 
requiremmit  for  financial  assurance  for 
corrective  action,  have  been  enacted  and 
Oregon’s  program  now  meets  the 
Federal  requirements.  EPA  has 
determined  that  Oregon’s  municipal 
solid  waste  permit  program  will  ensure 
compliance  with  the  revised  Federal 
MSWLF  Criteria,  subject  to  public 
comment.  If  no  adverse  comment  is 
received  within  the  comment  period. 
EPA’s  determination  of  hill  program 
adequacy  will  be  effective  60  days  from 
publication  in  the  Federal  Register.  If 
EPA  receives  adverse  comments  on  this 
determination,  another  Federal  Register 
notice  will  be  published  either  affirming 
or  reversing  the  initial  decision  while 
responding  to  the  public  comments. 

B.  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  Oregon’s  application  for 
partial  program  adequacy  determination 
meets  all  of  the  statutoiy  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Oregon  is  granted  a  partial 
program  determination  of  adequacy  for 
the  following  areas  of  its  mvmiclpal 
solid  waste  permit  program,  effective 
immediately. 

1.  General  criteria  for  purpose,  scope, 
and  applicability,  definitions,  and 


Fedovl  Register  /  Vol.  58,  No.  193  /  Thursday.  October  7.  1993  /  Notices 


52311 


oonsideration  of  other  Federal  laws  (40 
CFR  258.1, 258.2,  and  258.3); 

2.  Location  restrictions  f<v  airport 
safety,  floodplains,  wetlands,  fault 
areas,  seismic  impact  zones,  unstable 
areas,  and  closure  of  existing  mimkipal 
solid  waste  landfill  units  (40  CFR 
258.10,  258.11,  258.12,  258.13,  258.14, 
258.15,  and  258.16); 

3.  Operating  criteria  for  excluding 
hazardous  waste,  cover  mcderial,  disease 
vector  control,  explosive  gases  control, 
air,  access,  run-on/run-ofl  control, 
surface  water,  liquids,  and 
recordkeeping  (40  CFR  258.20,  258.21, 
258.22,  258.23,  258.24,  258.25,  258.26, 
258.27,  258.28,  and  258.29); 

4.  Design  criteria  (40  (7R  258.40); 

5.  Ckound-water  monitoring  and 
corrective  action  reqiiirements 
including  applicabifity,  ground-water 
monitoring  systems,  sampling  and 
analysis,  detection  monitoring, 
assessment  monitoring,  assessment  of 
corrective  measures,  selection  of 
remedy,  and  implementation  of  the 
corrective  action  program  (40  CFR 
258.50,  258.51,  258.53,  258.54,  258.55 
258.56,  258.57.  and  258.58); 

6.  Closure  (40  CFR  258.60); 

7.  Financial  assxirance  criteria  for 
applicability  and  eflecdve  date,  closure, 
post-closure  care,  and  allowable 
mechanisms  (40  CFR  258.70,  258.71, 
258.72,  and  258.74). 

In  li^t  of  the  support  for  Oregon’s 
partial  program  determination  of 
adequacy  and  the  changes  Oregon  made 
to  meet  the  Federal  requirements,  as  set 
out  in  58  FR  28960  (May  18, 1993)  and 
the  supplemental  application,  I 
conclude  that  Oregon’s  application  for 
full  program  adequacy  determination 
meets  all  the  statutmy  and  regulatory 
requirements  establi^ed  by  RCRA. 
Oregon  is  accordingly  granted  a 
determination  of  adequacy  for  all 
{Hirtions  of  its  municipal  solid  waste 
permit  program,  subject  to  public 
comm«it,  eflective  60  days  after 
publication  of  this  potice. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  prt^ram.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9. 1991). 

One  of  today’s  action  takes  effect  on 
the  date  of  publication.  EPA  believes  it 
has  good  cause  under  section  553(d)  of 
the  Administrative  Procedure  Act,  5 


U.S.C  553(d),  1o  put  this  action  into 
effect  less  thw  30  days  after  publication 
in  the  Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State’s/Tribe’s  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA’s  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
commimity  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  ^A  as  Federal  law. 
Consequently.  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Oflice  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Unda*  the  Reg;ulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under 
the  authority  of  section  4005  of  the 
Sohd  Waste  Disposal  Act  as  amended; 
42  U.S.C  6946. 

Dated:  September  29, 1993. 

Charles  Findley, 

Acting  Regional  Administmtor. 

IFR  Doc.  93-24663  FUed  10-6-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

October  1. 1993. 

The  Federal  Commvinications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance,  under  the  Paperwmk 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  fiom  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  PerscHis  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 


NEOB,  Washington.  DC  20503,  (202J 
395-4814. 

OMB  Number:  3060-0286 
Tide:  Notice  of  discontinuance, 
reduction,  or  impairment  of  service 
involving  a  distress  watdi 
Action:  Extension  of  a  currently 
approved  collection 
Respondents:  Individuals  or 
hous^olds,  state  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 
Frequency  of  Response:  On  occasion 
reporting  requirement 
Estimated  Annual  Burden:  160 
responses;  1  hour  average  burden  per 
response;  160  hours  total  annual 
burden 

Needs  and  Uses:  The  reporting 
requirement  contained  in  section 
80.302  is  necessary  to  ensure  that  the 
U.S.  Coast  Guard  is  timely  informed 
when  a  coast  station,  which  is 
responsible  for  maintaining  a 
listening  watch  on  a  designated 
marine  distress  and  safety  firequency, 
discontinues,  reduces  or  impairs  its 
communications  services.  *11118 
notification  allows  the  Coast  Guard  to 
seek  an  alternate  means  of  providing 
radio  coverage  to  protect  the  safety  of 
life  and  property  at  sea  or  object  to  the 
planned  diminution  of  service.  The 
information  is  used  by  U.S.  Coast 
Guard  district  oflice  nearest  to  the 
coast  station.  Once  the  Coast  Guard  is 
aware  that  such  a  situation  exists,  it 
is  able  to  inform  the  maritime 
community  that  radio  coverage  has  or 
will  be  affected  and/or  seek  to  provide 
coverage  of  the  safety  watch  via 
alternate  means.  When  appropriate, 
the  Coast  Guard  may  file  a  petition  to 
deny  an  application. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc  93-24636  Filed  10-6-93;  8:4S  aro| 
BiLUNO  cooe  cm-ot-M 


[Report  No.  1973] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Ridemaking 
Proceedings 

September  30, 1993. 

Petiticms  for  reconsideration  and  or 
clarification  hava  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission’s  copy  contractor 
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ITS,  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  October  22, 
1993.  See  §  1.4(b)(1)  of  the 
O>mmission’s  rules  (47  CFR  1.4(b)  (1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Implementation  of  sections  11 
and  13  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992. 

Horizontal  and  Vertical  Ownership 
Limits.  Cross-Ownership  Limitations 
and  Anti-Trafficking  Provisions  (MM 
Docket  No.  92-264). 

Petitions  for  Reconsideration  and  or 
Clarification 

Number  of  Petitions  Filed:  2 
Petition  for  Reconsideration 
Number  of  Petitions  Filed:  1 
Joint  Petition  for  Reconsideration 

Number  of  Petitions  Filed:  1 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-24565  Filed  10-6-93;  8:45  am] 
BILUNQ  cooe  S712-01-M 


[Report  No.  1974] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

October  1, 1993. 

Petitions  for  reconsideration  and  or 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR 
§  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.  Washington,  DC  or  may  be 
purchased  fiom  the  Commission’s  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  October  31. 1993.  See  §  1.4(b)(1)  of 
the  Commission’s  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Transport  Rate  Structure  and 
Pricing  (CC  Docket  No.  91-213). 

Petition  for  Reconsideration 

Number  of  Petitions  Filed:  1 

Petition  for  Reconsideration  and  or 
Clarification 

Number  of  Petitions  Filed:  1 


Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-24566  Filed  10-6-93;  8:45  am) 
BHJJNG  CODE 


FEDERAL  RESERVE  SYSTEM 

Gloucester  County  Bankshares,  Inc.,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
29, 1993. 

A.  Federal  Reserve  Bank  of  „ 

Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Gloucester  County  Bankshares, 

Inc.,  Woodbury,  New  Jersey;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  The 
Bank  of  Gloucester  Coimty,  Woodbury, 
New  Jersey. 

B.  Federal  Reserve  Bank  of  Qiicago 
(James  A.  Bluemle,  Vice  President)  230 
^uth  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Peoples  Financial  Corp.  of  Illinois, 
Inc.,  Kewanee,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Bradford 
Bancorp.  Inc.,  Bradford,  Illinois,  and 
thereby  indirectly  acquire  Bradford 
Banking  Company,  Bradford,  Illinois. 

2.  Security  Capital  Corporation, 
Milwaukee,  Wisconsin;  to  become  a 


bank  holding  company  by  acquiring  100 
percent  of  the  voting  ^ares  of  Security 
Bank,  S.S.B.,  Milwaukee.  Wisconsin,  a 
de  novo  bank. 

C  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis.  Missouri  63166: 

1.  Mercantile  Bancorporation,  Inc., 
and  Mercantile  Acquisition  Corporation 
IV,  both  of  St.  Louis,  Missouri;  to 
acquire  100  percent  of  the  voting  shares 
of  Metro  Bancorporation,  Waterloo, 

Iowa,  and  thereby  indirectly  acquire 
The  Waterloo  Savings  Bank.  Waterloo, 
Iowa. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Barrett  Holding  Company, 

Watonga,  Oklahoma;  to  acquire  up  to 
2.24  percent,  for  a  total  of  30  percent, 
of  the  voting  shares  of  Watonga 
Bancshares,  Inc.,  Watonga,  Oklahoma, 
and  thereby  indirectly  acquire  Watonga 
State  Bank,  Watonga,  Oklahoma. 

2.  R.  Banking  Limited  Partnership, 
Oklahoma  City,  Oklahoma;  to  acquire 
48.96  percent  of  the  voting  shares  of 
BancFirst  Corporation,  Oklahoma  City, 
Oklahoma,  and  thereby  indirectly 
acquire  BancFirst,  Oklahoma  City, 
Oklahoma.  In  connection  with  this 
application,  BancFirst  Corporation  has 
applied  to  merge  with  Coweta 
Bancshares,  Inc.,  Coweta,  Oklahoma, 
and  thereby  indirectly  acquire  Security 
Bank,  Coweta,  Oklahoma;  and  First 
Stratford  Bancorporation,  Inc.,  Stratford, 
Oklhaoma,  and  thereby  indirectly 
acquire  First  American  Bank.  Stratford, 
Oklahoma;  and  Weatherford 
Bancorporation,  Inc.,  Weatherford, 
Oklahoma,  and  thereby  indirectly 
acquire  United  Community  Bank, 
Weatherford,  Oklahoma. 

3.  Security  Corporation,  Duncan, 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  FirstBank  Holding 
Company,  Marietta,  Oklahoma,  and 
thereby  indirectly  acquire  FirstBank  of 
Marietta,  Marietta,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-24632  Filed  10-6-93;  8:45  am] 

BILUNQ  COOE  «210-01-F 


Catherine  Finn,  et  al.;  Change  In  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
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CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  Hie  fectcxs  that  are 
considered  in  acting  cm  tlm  notices  are 
set  forth  in  paragra^  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  rec:eived 
not  later  than  October  26, 1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  StiW,  Dallas,  Texas  75201- 
2272: 

1.  Catherine  Finn,  Trustee,  Dallas, 
Texas;  and  Shannon  Wood,  Trustee, 
Refugio,  Texas;  together  to  acquire  an 
additional  32.3  percent  of  the  voting 
shares  of  Howland  Bancshares,  Inc., 
Robstown,  Texas,  for  a  total  of  48.4 
percent,  and  thereby  indirectly  acquire 
The  Bank  of  Robstown,  Robstown. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1993. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-24631  Filed  10-6-93;  8:45  am) 
BILUNQ  CODE  t21»41-r 


Ronald  L.  Moore,  et  al.;  Change  In 
Bank  Control  Helices;  Acqui^tions  of 
Shares  of  Banks  or  Basik  Holding  ^ 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(i))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  j>aragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  insj)ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  21, 1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 


1.  Ronald  L  Moore,  Stradiuig, 
Colorado;  to  acquire  an  additional  1.25 
percent  for  a  to^  of  19.98  i>ercent; 
Martin  L.  Moms,  Englewo<^  Colorado, 
to  retain  1.50  p«txiU;  Julia  L  Mome, 
Denver,  Colo^o,  to  retain  1.50  jmreent; 
Rhonda  Moore  H^el,  Littleton, 
Colorado,  to  retain  1.25  percent;  and 
Sandra  Motne  Loeffier,  Castle  Rock, 
Colorado,  to  retain  1.0  percent  of  tlm 
voting  shares  of  Rice  Insurance  Agency, 
Inc.,  Strasbuig,  Colorado,  and  the^y 
indirectly  acquire  First  National  Bank  of 
Strasburg,  Stra^Hirg.  Colorado. 

Board  of  Governors  of  foe  Federal  Reserve 
System,  October  1, 1993. 

Jennifer  ).  Jifonson, 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-24635  Filed  10-6-93;  8:45  am) 

BILUNO  COOC  ttIMI-r 


Security  Capitat  Coiporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  22S.23(a)(l) 
of  the  Bo^’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  on  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  jiermissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  fw 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  exj>ected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
comp^ition,  or  gains  in  efficiency,  that 
outweigh  j)ossible  adverse  effects,  such 
as  undtie  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  stunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 


commuting  would  be  aggrieved  by . 
approval  of  the  jnrtmosal. 

Comments  re^raing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  26, 
1993. 

A.  Federal  Resorve  Bask  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Security  Capital  Corporation, 
Milwaukee,  Wisconsin;  to  engage  de 
novo  in  making  and  seMdng  a  loan  to 
the  Employee  Stock  Ownership  Plan  of 
Seciuity  Bank  S.S.B.  for  the  purpose  of 
purchasing  shares  of  capital  sto^  of 
Security  cipital  Corporation  pursuant 
to  §  225.25(bKl)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  foe  Federal  Reserve 
System.  September  30. 1993. 

Jeaailiw  ).  Johnsoo, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-24633  Filed  10«-93;  8:45  am) 
BILUNQ  COOE  Kioai-S 


Union  Planters  Corporation;  Formation 
of.  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board’s 
Regulation  Y  (12  CFR  225.14)  for  the 
Board’s  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842]  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  appli^  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  fm* 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  exjiected  to 
produce  benefits  to  the  public,  such  as 
greater  convenimice,  increased 
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competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  rmsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  29, 
1993. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Mid- 
South  Bancorp,  Inc.,  Franklin, 

Kentucky,  and  thereby  indirectly 
acquire  First  Citizens  Bank.  Franklin. 
Tennessee;  Peoples  Bank  of  Elk  Valley, 
Fayetteville,  Tennessee;  Simpson 
County  Bank.  Franklin,  Kentucky;  and 
Adairville  Banking  Company, 

Adairville,  Kentu^y. 

In  connection  with  this  application, 
Applicant  has  also  applied  to  acquire 
General  Trust  Company,  Nashville, 
Tennessee,  and  thereby  engage  in 
performing  functions  or  activities  of  a 
fiduciary  agency,  or  custodial  nature 
pursuant  to  §  225.25(b)(3)  of  the  Board’s' 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1993. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-24634  Filed  10-6-93;  8:45  am] 
BILUNG  CODE  ttIfrOI-f 


GENERAL  SERVICES 
ADMINISTRATION 

Business  Advisory  Board;  Meeting 

Meeting  Notice:  Notice  is  hereby  given 
that  the  General  Services 
Administration  (GSA)  Business 
Advisory  Board  will  meet  October  20, 
1993,  from  10  a.m.  to  5:00  p.m.  at  the 
offices  of  the  National  Institute  for 
Building  Sciences,  first  floor  conference 
center,  1201 L  Street,  NW.,  Washington, 
DC  20005.  Notice  is  required  by  the 
Federal  Advisory  Committee  Act,  5 
U.S.C  App.  2,  and  the  implementing 
regulation,  41  CFR  101-6. 


The  purpose  of  the  meeting  is  to 
provide  a  forum  for  discussion  of  factors 
contributing  to  the  costs  of  constructing 
Federal  courthouses.  The  agenda  for  this 
meeting  will  include  discussions  on: 
Program  definition.  Program 
implementation,  Program  restrictions 
and  Owner  responsibilities  as  well  as 
other  factors  which  could  help  to  reduce 
courthouse  construction  costs. 

*1110  meeting  Will  be  open  to  the 
public. 

For  further  information,  contact  Fred 
Hendricks  202  501-1745  of  the  Public 
Buildings  Service,  Office  of  Design  and 
Construction,  GSA-PQS,  Washington. 
DC  20495. 

Dated:  October  4, 1993. 

David  L.  Bibb, 

Acting  Commissioner  of  Public  Buildings, 
General  Services  Administration. 

(FR  Doc.  93-24675  Filed  10-6-93;  8:45  ami 
BILUNQ  CODE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

HIV  Prevention  Community  Planning 
Process 

The  Centers  for  Disease  Control  and 
Prevention  (CE)C)  annoimces  the 
following  change  in  meeting  date. 

Federal  Register  Citation  of  Previous 
Announcement:  58  FR  49053 — dated 
September  21, 1993. 

Name:  CDCs  HIV  Prevention  Community 
Planning  Process:  Meeting. 

Original  Time  and  Date:  8:30  a.m.-5  p.m., 
October  14, 1993. 

New  Date:  November  15, 1993. 

Summary:  Notice  is  given  that  the  meeting 
for  CDCs  HIV  Prevention  Community 
Planning  Process  has  been  rescheduled.  The 
meeting  time,  location,  and  purpose 
announced  in  the  original  notice  remain 
unchanged. 

For  Further  Information  Contact  the 
Meeting  Organizer:  Professional  and 
Scientific  Associates,  Inc,  2635  Century 
Parkway,  Suite  990,  Atlanta,  Georgia  30345, 
telephone  (404)  633-6869,  fax  (404)  633- 
6477. 

Dated:  September  29, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-24617  Filed  10-6-93;  8:45  am) 
BILLING  CODE  416&-1B-M 


CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection  (CDC 
ACPHI):  Subcommittee  on  Monitoring 
the  HIV/AIDS  Epidemic:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name:  CDC  ACPHI  Subcommittee  on 
Monitoring  the  HTV/AIDS  Epidemic. 

Time  and  Date:  8:30  a.m.-5  p.m.,  October 
24, 1993. 

Place:  Holiday  Inn  Financial  District,  750 
Kearny  Street,  San  Francisco,  California 
94108. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
continue  to  review  current  behavioral, 
exposure,  infection,  and  disease  surveillance 
systems  and  address  information  needs  for 
monitoring  behaviors  and  exposures  to  HIV. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contract  Person  for  More  Informaiton: 
Connie  Granoff,  Committee  Assistant,  Office 
of  the  Associate  Director  for  HIV/AIDS,  CDC, 
1600  Qifton  Road,  NE.,  Mailstop  E-40, 
Atlanta,  Georgia  30333,  telephone  404/639- 
2918. 

Dated:  October  1, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  93-24619  Filed  lO-B-93;  8:45  am] 
BILLING  CODE  4160-IS-M 


Study  of  the  Physiological  Effects  of 
Wearing  Self-Contained  Breathing 
Apparatus  (SCBA)  in  a  Hot 
Environment:  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Study  of  the  Physiological  Effects  of 
Wearing  Self-Contained  Breathing  Apparatus 
(SCBA)  in  a  Hot  Environment. 

Time  and  Date:  1  p.m.-4:30  p.m.,  October 
22, 1993. 

Place:  Division  of  Safety  Research,  Large 
Conference  Room,  NIOSH,  CDC,  3040 
University  Avenue,  Morgantown,  West 
Virginia  26505-2888. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  is  to  obtain 
individual  advice  and  guidance  regarding  the 
technical  and  scientific  merit  of  a  proposed 
experiment  to  qualify  the  effects  on  lung 
mechanics  and  heat  balance  of  simulated 
wearing  of  various  types  of  SCBA  in  a  hot, 
ambient  environment.  The  individual 
participants  will  review  the  proposed  study 
protocol,  recommend  changes  of  scientific 
merit,  and  provide  advice  on  the  conduct  of 
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the  study.  Viewpoints  and  suggestions  from 
industry,  labor,  academia,  other  government 
agencies,  and  the  public  are  invited. 

Contract  Person  for  Additional 
Information:  Nina  L  Turner,  Ph.D.,  NIOSH, 
CDC,  944  Chestnut  Ridge  Road,  Mailstop  P- 
119,  Morgantown,  West  Virginia  26505-2888, 
telephone  304/291-5801. 

Dated:  September  29, 1993. 

Elvin  Hil]rer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  93-24618  Filed  10-6-93;  8:45  ami 
BILUNG  COOe  4160-1»-M 


Food  and  Drug  Administration 

[Docket  No.  93F-0309] 

Sandoz  AG;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Sandoz  AG  has  hied  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  expanded  use  of  di-tert-hutylphenyl 
phosphonite  condensation  product  with 
biphenyl  as  an  antioxidant/stabilizer  for 
olefin  polymers  and  for  rubber  articles 
intended  for  repeat  use  in  contact  with 
food. 

DATES:  Written  comments  on 
petitioner’s  environmental  assessment 
by  November  8, 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204- 
0002,  202-254-9500. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  3B4395)  has  been  filed  by 
Sandoz  AG,  do  Registration  and 
Consulting  Co.,  Ltd.,  CH-4452  Hingen/ 
Basel,  Switzerland.  The  petition 
proposes  that  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
expanded  use  of  di-ferf-butylphenyl 
phosphonite  condensation  product  with 
biphenyl  as  an  antioxidant/stabilizer  for 
olefin  polymers  and  for  rubber  articles 


intended  for  repeat  use  in  contact  with 
food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  November  8, 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on.  the 
petitioner’s  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency’s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  September  29, 1993. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc  93-24588  Filed  10-6-93;  8:45  am) 
BILUNQ  CODE  4160-01-F 


Health  Resources  and  Services 
Administration 

[PN  2121] 

Availability  of  Funds  for  Grants  to 
Provide  Outpatient  Early  Intervention 
Services  With  Respect  to  HIV  Disease 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
annotmces  that  the  President’s  budget 
for  fiscal  year  (FY)  1994  includes 
approximately  $81.5  million  for 
discretionary  grants  to  provide 
outpatient  early  intervention  services 
with  respect  to  human 


immimodefidency  virus  (HIV)  disease. 
These  grants  are  awarded  under  the 
provisions  of  subpart  n  and  subpart  III 
of  part  C  of  title  3QCVI  of  the  Public 
Health  Service  (PHS)  Act,  as  amended 
by  the  Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 
1990,  Pubhc  Law  101-381  (42  U.S.C. 
300ff-51-300ff-67).  This  announcement 
is  made  prior  to  an  appropriation  of 
Fiscal  Year  1994  funds,  in  order  to 
assure  that  grants  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
distribution  of  funds  throughout  the 
fiscal  year.  On  the  basis  of  the 
President’s  budget,  it  is  anticipated  that 
approximately  $12.1  million  will  be 
available  for  approximately  40 
competing  continuation  and/or  new 
grants  with  January  1, 1994  start  dates. 

If  the  final  appropriation  permits,  a 
subsequent  notice  will  be  issued  in  the 
Feder^  Register  to  announce  the 
availability  of  funds  to  support 
additional  new  starts,  as  well  as 
competing  and  non-competing 
continuation  grants. 

'The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  health  priorities.  This  grant 
program  is  related  to  the  following 
priority  areas:  increase  the  proportion  of 
HIV-infected  persons  who  are  tested; 
increase  the  proportion  of  primary 
health  care  providers  who  provide  age- 
appropriate  HIV  counseling;  and 
increase  the  proportion  of  family 
planning  and  primary  health  care 
providers  who  provide  a  comprehensive 
HIV  program.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Sununary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(telephone  202-783-3238). 

ADDRESSES:  Application  kits  (Form  PHS 
5161-1  with  revised  face  sheet  HHS 
Form  424,  as  approved  in  7/92  by  the 
Office  of  Management  and  Budget 
(0MB)  under  control  nxunber  0937- 
0189)  may  be  obtained  fium,  and 
completed  applications  should  be 
mailed  to,  the  appropriate  PHS  Regional 
Grants  Management  Officer  (RGMO) 

(see  Appendix).  'The  RGMO  can  also 
provide  assistance  on  business 
management  issues. 

DATES:  In  order  to  receive  consideration, 
applications  for  competing  continuation 
and/or  new  grants  with  January  1, 1994 
budget  start  dates  should  be  received  by 
the  RGMO  by  October  1, 1993.  Advance 
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notice  this  deadline  date  was 
published  in  the  Federal  Register  on 
August  20, 1993  at  58  FR  44347. 
Applicatkms  will  be  considered  to  be 
“on  time”  if  they  are  either  (1)  Received 
on  or  before  the  established  deadline 
date,  or  (2)  sent  on  or  before  the 
established  deadline  date  and  received 
in  time  for  orderly  processing. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postinaik  or 
obtain  a  legibly  dated  receipt  from  a 
commercid  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing.)  Late  applic^ons  will  not  be 
considered  for  funding  and  will  be 
returned  to  the  applicanL 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  program  information  and 
technical  assistaiKie,  contact  &urique 
Fernandez,  M.D.,  HIV  Program  Director, 
Division  of  Programs  fen*  Special 
Populations,  Bureau  of  Primary  Health 
Care  (BPLR3),  at  5600  Fishers  Lane, 
Rockville,  Maryland  20857  (telephone 
301-443-8113).  Questions  can  also  be 
directed  to  the  PHS  regional  offices 
listed  in  the  appendix. 

SUPPLEMENTARY  INFORMATION: 

Number  of  Awards 

It  is  anticipated  that  $12.1  million 
will  be  available  to  make  awards  to 
approximately  40  competing 
continuation  and/or  new  applicants  for 
grants  with  January  1, 1994,  budget  start 
dates.  The  range  of  project  support  is 
approximately  $100,000-$500,000.  The 
budget  period  will  be  for  12  months. 
Continuation  awards  for  any  future 
jrears  will  be  made  subject  to  the 
availability  of  funds  and  satisfactory 
performance  in  past  budget  years 
toward  meeting  the  goals  and  objectives 
of  the  project. 

Eligible  Applicants 

Eligible  applicants  are  public  entities 
and  nonprofit  private  entities  that  are: 
Migrant  health  centers  under  section 
329  of  the  PHS  Act;  commimity  health 
centers  under  section  330  of  the  PHS 
Act;  health  care  for  the  homeless 
grantees  under  section  340  of  the  PHS 
Act;  temily  planning  grantees  under 
section  1001  of  the  PHS  Act  other  than 
States;  comprehensive  hemophilia 
diagnostic  and  treatment  centers; 
federally-qualified  health  centers  under 
section  1905(lK2)(B)  of  the  Social 
Security  Act;  or  public  and  private 
nonprofit  entities  that  currently  provide 
comprehensive  primary  care  services  to 
populations  at  risk  of  HIV  disease. 

Funding  under  this  grant  program  is 
intended  to  increase  t^  capacity  and 
accessibiUty  of  the  specified  entities  to 


o^  a  higher  quality  and  a  luoad^ 
scope  of  HIV-related  early  intervention 
services  to  a  greater  niunber  of  people 
in  their  service  areas  who  are  at  risk  of 
HIV  infection.  The  program  must 
provide  the  services  specified  in  the 
statute  (sections  2651,  2661,  2662)  uid 
may  provide  a  set  of  other  opitional 
services. 

The  required  services  to  be  provided 
under  this  grant  are: 

•  Comprehensive  individual 
counseling  regwding  HTV  disease 
according  to  specific  statutory  mandates 
for  the  content  and  conduct  of  pretest 
coimseling,  counseling  of  those  with 
negative  test  results,  counseling  of  those 
with  positive  results,  and  with  attention 
to  the  appropriate  setting  for  all 
counseling; 

•  Testing  individuals  with  respect  to 
HTV  disease,  in  laboratories  certified  by 
the  Clinical  Laboratories  Improvement 
Amendments,  including  tests  to  confirm 
the  presence  of  the  disease,  tests  to 
diagnose  the  extent  of  the  deficiency  in 
the  immune  system,  and  tests  to  provide 
information  on  appropriate  therapeutic 
measures  for  preventing  and  treating  the 
deterioration  of  the  immune  system  and 
for  preventing  and  treating  conditions 
arising  from  the  disease; 

•  Referral  to  appropriate  providers  of 
health  and  support  services,  including, 
as  appropriate  to  entities  funded  under 
peuts  A  and  B  of  title  XXVI  of  the  PHS 
Act,  to  biomedical  research  facilities, 
commimity-based  organizations  or  other 
entities  that  offer  experimental 
treatment  for  HIV  disease,  and  to 
grantees  under  2671  for  the  care  of 
pregnant  women; 

•  Other  clinical  and  diagnostic 
services  regarding  HTV  disease,  and 
periodic  medical  evaluations  of 
individuals  with  the  disease;  and 

•  Providing  therapeutic  measures  for 
preventing  and  treating  the  deterioration 
of  the  immime  system  and  for 
preventing  and  treating  conditions 
arising  from  the  disease. 

Optional  services  that  may  be 
included  if  they  can  be  shown  to  be 
essential  to  the  delivery  of  care  are: 

•  Outreach,  case  management,  and 
counseling  for  eligibility  for  other  health 
services. 

•  Applicants,  or  providers  acting 
under  an  agreement  with  the  applfoant 
must  be  participating  and  qualified 
providers  under  the  State  Medicaid  plan 
approved  imder  title  XIX  of  the  Social 
Siecurity  Act;  a  waiver  procedure  is 
available  from  BPHC.  Grantees  are 
required  to  maximize  service 
reimbmsements  frinn  private  insurance, 
Medicare,  other  Federal  programs,  and 
other  third-party  payment  sources. 


•  The  applicant  must  agree  that  the 
services  provided  will  conform  to  the 
assurances  and  agreements  required 
under  the  statute  that: 

•  The  applicant  will  participate  in  an 
HTV  care  consortium  established 
pursuant  to  part  B,  title  XXVI,  if  such  a 
consortium  exists. 

•  Hemophilia  services  will  be 
provided  through  the  network  of 
regional  comprehensive  hemophilia 
diagnostic  and  tre^^ent  centers. 

•  The  applicant  will  ensure 
confidentiality  of  patient  information. 

•  Testing  will  be  provided  only  after 
obtaining  a  statement  that  the  testing  is 
done  after  counseling  has  been 
conducted  and  that  ^e  decision  of  the 
individual  to  undergo  testing  is 
voluntarily  made. 

•  Opportimities  for  anonymous 
testing  win  be  provided. 

•  Individuals  seeking  services  will 
not  have  to  und^go  testing  as  a 
condition  of  receiving  other  health 
services. 

•  A  sliding  fee  schedule  with  the 
limits  established  in  the  statute  will  be 
utilized. 

•  Funds  wiU  not  be  expended  for 
services  covered,  or  which  could 
reasonably  be  expected  to  be  covered, 
under  any  State  compensation  program, 
insurance  policy,  or  under  any  Federal 
or  State  health  benefits  program,  or  by 
an  entity  that  provides  health  services 
on  a  prepaid  basis. 

•  Funds  will  be  expended  only  for 
the  purposes  awarded,  and  such 
procedures  for  fiscal  control  and  fund¬ 
accounting.  as  may  be  necessary,  will  be 
established. 

•  Cotmseling  programs  shall  not  be 
designed  to  directly  promote  or 
encourage  injecting  drug  use  or  sexual 
activity,  homosexual  or  heterosexual; 
shall  be  designed  to  reduce  exposure  to, 
and  transmission  of,  HIV  disease  by 
providing  accurate  information;  and 
shall  provide  informatiem  on  the  health 
risks  of  promiscuous  sexual  activity  and 
injecting  drug  use. 

•  A  limit  of  5  percent  of  the  grant 
funds  will  be  imposed  for 
administrative  expenses.  Funds  may  not 
be  expended  fix'  construction,  inpatient 
care,  residential  care,  or  cash  pajrments 
to  recipients  of  services. 

•  The  HIV  Client  and  Program  Profile, 
which  has  been  formally  established  as 
the  Minimum  Data  Set  (NTOS)  for  BPHC, 
will  be  submitted  every  6  months. 
(Approved  under  the  l^perwork 
Reduction  Act.  0MB  No.  0915-0158.) 
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Criteria  for  Evaluation 

New  and  Competing  Continuation 
Applications 

In  its  review  of  applications  for  new 
and  competing  continuation  projects, 
BPHC  will  consider: 

•  The  need  in  the  community,  based 
on  the  2*year  period  preceding  the 
proposed  grant  period,  for  adchtional 
preventive  and  primary  care  services  to 
those  at  risk  for  HIV  infection,  including 
women,  children,  and  minorities,  and  to 
persons  with  HIV  infection;  barriers  to 
meeting  those  needs  within  the  existing 
service  provider  system;  and  other 
information  (e.g.,  epidemiological  and 
health  resoiuces  data)  that  m^es  a 
compelling  case  for  the  grant  requested 
as  specified  in  section  2653  of  the  PHS 
Act. 

•  The  applicant’s  ability  to  describe 
its  role  within  the  commimity  in 
addressing  the  unmet  needs  for  delivery 
of  HIV  primary  care  services  to  the 
targeted  populations. 

•  The  degree  to  which  the  proposed 
budget  is  appropriate  to  the  program 
plan  and  the  degree  to  which 
coordination  with  other  funding  sources 
is  documented. 

•  Comprehensiveness  of  the  existing, 
plus  proposed,  scope  of  counseling  and 
testing,  referral,  primary  care 
prevention,  diagnostic  and  treatment 
services,  and  optional  outreach,  case 
management,  or  eligibility  assistance 
services  provided  by  the  applicant;  and 
development  of  me^anisms  to  assure 
continuity  of  primary  care  for  persons 
living  with  HIV  infection. 

•  Extent  to  which  actions  taken 
assure  effective  collaboration  with  city/ 
county/state  health  department  HIV 
prevention  activities  supported  by  the 
Centers  for  Disease  Control  and 
Prevention,  and  with  State  Care 
Consortia  funded  under  section  2613  of 
the  PHS  Act;  extent  to  which  e^orts  are 
consistent  with  priorities  of  the  HIV 
Planning  Council  in  the  cities  funded 
under  Title  XXVI  of  the  PHS  Act,  and 
with  programs  funded  by  other  PHS 
agencies. 

•  The  adequacy  and  completeness  of 
the  program  evaluation  plan,  and  the 
relationship  of  the  evaluation  plan  to 
the  goals  and  objectives  of  the  proposed 
program,  so  that  effectiveness  can  be 
measured. 

•  In  addition,  for  competing 
continuations:  The  degree  to  which  the 
grantee  succeeded  in  accomplishing  the 
goals  and  objectives  in  the  initial  3-year 
project  period,  including  the  extent  to 
which  HIV  primary  care  services  were 
integrated  into  the  applicant’s  overall 
primary  care  program:  and  a  record  of 


compliance  with  reporting  requirements 
in  effect  during  that  period. 

•  In  addition,  for  new  applicants: 
Demonstrated  ability  of  the  applicant 
organization  to  carry  out  the  proposed 
program,  including  the  extent  to  which 
the  proposed  key  clinical  staff  have  had 
prior  experience  in  the  provision  of 
clinical  care  for  individuals  with  HIV 
infection. 

Other  Grant  Information 

The  Grant  Program  to  Provide 
Outpatient  Early  Intervention  Services 
with  Respect  to  HIV  Disease  has  been 
determined  to  be  a'program  which  is 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  by  45  CFR 
part  100.  Executive  Order  12372  allows 
States  the  option  of  setting  up  a  system 
for  reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  'The  application 
packages  to  be  made  available  under 
this  notice  will  contain  a  listing  of 
States  which  have  chosen  to  set  up  a 
review  system  and  will  provide  a  State- 
point-of-contact  (SPOC)  in  the  State  for 
the  review.  Applicants  (other  than 
federally-recognized  Indian  tribal 
Governments)  should  contact  their 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  ^er  the  application  deadline  date. 
The  BPHC  does  not  guarantee  to 
accommodate  or  explain  State  process 
recommendations  it  receives  after  that 
date. 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Reporting  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget — 0937-0195.  Under  these 
requirements,  the  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  Application 
receipt  due  date: 

a.  A  copy  of -the  face  page  of  the 
application  (SF— 424). 


b.  A  sxunmary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agendas.  Grants  will  be 
administered  in  accordance  with  HHS 
Regulations  in  45  CFR  part  92  for  State 
and  local  governments,  or  45  CFR  part 
74  for  other  grantees. 

The  0MB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.918. 

Dated:  August  13, 1993. 

William  A.  Robinson, 

Acting  Administrator. 

Appendix 

Regional  Grants  Management  Officers 
Region  I:  Mary  O’Brien,  Grants  Management 
Officer,  PHS  Regional  Office  1.  John  F. 
Kennedy  Federal  Building,  Boston,  MA 
02203 (617)  565-1482 
Region  II:  Frank  DiGiovanni,  Grants 
Management  Offfcer,  PHS  Regional  Office 
n.  Room  3300,  26  Federal  Plaza,  New  York, 
NY  10278 (212) 264-4496 
Region  III:  Marty  Bree,  Grants  Management 
Officer,  PHS  Regional  Office  111,  P.O.  Box 
13716,  Philadelphia,  PA  19101  (215)  596- 
6657 

Region  IV:  Wayne  Gutchens,  Grants 
Management  Officer,  PHS  Regional  Office 

IV.  Room  1106, 101  Marietta  Tower. 
Atlanta,  GA  30323  (404)  331-2597 

Region  V:  Lawrence  Poole,  Grants 
Management  Officer,  PHS  Regional  Office 

V,  105  West  Adams  Street,  17th  Floor, 
Chicago,  IL  60603  (312)  353-8700 

Region  VI:  Joyce  Bailey,  Grants  Management 
Officer,  PHS  Regional  Office  VI,  1200  Main 
Tower.  Dallas.  TX  75202  (214)  767-3885 
Region  VII:  Michael  Rowland,  Grants 
Management  Officer,  PHS  Regional  Office 

VII,  Room  501, 601  East  12th  Street,  Kansas 
Gty.  MO  64106  (816)  426-5841 

Region  VIII:  Susan  Jaworowski,  Grants 
Management  Officer.  PHS  Regional  Office 

VIII,  1961  Stout  Street,  Denver,  CO  80294 
(303)  844-4461 

Region  IX:  Al  Tevis,  Grants  Management 
Officer,  PHS  Regional  Office  DC,  50  United 
Nations  Plaza,  San  Francisco,  CA  94102 
(415)  556-2595 

Region  X:  James  Tipton,  Grants  Management 
Officer.  PHS  Regional  Office  X.  Mail  Stop 
RX  20,  2201  Sixth  Avenue,  Seattle,  WA 
98121  (206) 615-2473 

[FR  Doc.  93-24592  Filed  10-6-93;  8:45  am) 
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National  Institiites  of  Health 

National  Cancer  Institute;  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Scientific  and  Commerciai 
Development  of  a  Recombinant  Toxin 
to  Treat  Cancer 

AGENCY:  National  Institutes  of  Health. 
PHS,  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  National  Cancer  Institute 
(NQ)  seeks  a  pharmaceutical  company 
that  can  effectively  pursue  the  scientific 
and  commercial  development  of  a 
recombinant  immunotoxin  to  treat 
several  types  of  human  cancers.  NQ  has 
a  monoclonal  antibody  (anti-Tac)  that 
reacts  with  human  IL2  receptors  present 
on  many  types  of  lymphomas  and 
leukemias  and  activated  human  T  cells. 
This  antibody  has  been  used  to  make  a 
single  chain  immunotoxin  termed  anti- 
Ta^Fv)-PE38.  The  agent  has  been 
shown  to  cause  the  complete  regression 
of  human  cancers  containing  the  human 
IL2  receptor  growing  in 
immunc^ficient  mice.  It  also  has  the 
ability  to  kill  activated  T  cells  thought 
to  be  responsible  for  many  autoimmune 
diseases.  The  selected  sponsor  will  be 
awarded  a  QIADA  to  collaborate  in  the 
clinical  development  of  anti- 
Tac{Fv^E38  for  the  treatment  of  cancers 
which  react  with  monoclonal  antibody 
anti-Tac. 

ADDRESSES:  Questions  about  this 
opportimity  may  be  addressed  to  Ira 
Pastan,  M.D.,  Chief.  Laboratory  of 
Molecular  Biology.  Division  of  Cancer 
Biology,  Diagnosis  and  Centers, 

National  Cancer  Institute,  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Building  37,  room  4E16,  Bethesda, 
MD  20892,  Tel:  (301)  496-4797,  Fax: 
(301)  402-1344. 

DATES:  Statements  of  interest  must  be 
received  in  writing  on  or  before  January 
5, 1994. 

SUPPLEMENTARY  INFORMATION:  The  NQ  is 
seeking  a  pharmaceutical  or 
biotechnology  ccnnpany,  which,  in 
accordance  with  the  requirements  of  the 
regulations  governing  the  transfer  of 
Government-developed  agents  (37  CFR 
part  404),  can  produce  the  recombinant 
immunotoxin  anti-Tac(Fv)-PE38  for 
which  patents  are  pending  or  have  been 
issued  to  meet  the  needs  ^  the  general 
public  with  the  best  terms  for  the  NQ. 
Anti-Tac  is  a  monoclonal  antibody  that 
reacts  with  many  kinds  of  lymphomas 
and  leukemias.  Anti-Tac(Fv)-re38  is  a 
single  chain  immimotoxin  in  which  the 
combining  site  of  the  anti-Tac  antibody 
has  been  fused  to  a  recombinant  form  of 
Pseudomonas  exotoxin  in  which  the 
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cell  binding  domain  of  the  toxin  has 
been  removed.  Anti-Tac(Fv)-PE38  is 
expressed  in  E.  coU  using  a  T7  based 
expression  S3rstem.  The  recombinant 
protein  accvonulates  within  inclusion 
bodies.  Methods  have  been  developed  to 
solubilize  the  inclusion  bodies  and 
purify  the  recombinant  protein.  Using 
anti-Tac(Fv)-PE38,  preclinical  studies 
have  been  carried  out  which  indicate 
that  anti-Tac(Fv)-PE38  can  cause 
complete  regression  of  human  tvunors 
growing  in  mice  when  given  in  doses 
that  do  not  cause  significant  toxicity  in 
these  mice.  Aati-Tac(Fv)-re38  is  also 
very  active  in  killing  activated  human 
monoc)rtes  and  may  be  useful  in  treating 
autoimmune  diseases. 

In  order  to  bring  anti-Tac(Fv)-PE38  to 
market,  it  will  be  necessary  to  show  that 
the  recondunant  immunotoxin  is  a  safe 
and  effective  therapy.  The  initial 
clinical  trial  will  be  done  at  the  National 
Cancer  Institute  after  FDA  approval. 

The  role  of  the  National  Cancer 
Institute,  the  Division  oi  Cancer  Biology, 
Diagnosis  and  Centers  and  the  Division 
of  Cancer  Treatment  includes  the 
following: 

1.  NQ  wiU  provide  vectors  that 
encode  anti-Tac(Fv)-PE38  and  can  be 
used  to  produce  the  protein  in  £.  coli. 

2.  NQ  will  provide  human  cancer  cell 
lines  that  can  be  used  to  test  the  activity 
of  anti-Tac(Fv)-PE38. 

3.  NCI  will  provide  information  about 
how  the  activity  of  anti-Tac(Fv)-PE38 
can  be  measured  using  cultured  cell 
lines  or  an  ELISA  assay. 

4.  NCI  will  design  and  conduct  a 
clinical  trial  with  clinical  grade  anti- 
Tac(Fv)-PE38  supplied  by  the  CRADA 
holder.  The  NCI  will  measure  the 
toxicity  of  anti-Tac(Fv)-PE38  in  patients, 
carry  out  pharmacokinetic  studies,  carry 
out  studies  on  the  immunogenicity  of 
the  recombinant  toxin  and  also  record 
any  response  during  a  Phase  I  trial  with 
the  recombinant  immunotoxin. 

5.  If  the  Phase  I  trial  is  completed 
successfully,  the  NQ  will  carry  out  a 
Phase  n  evaluation  of  the  activity  of 
anti-Tac(Fv)-PE38  against  selected 
human  cancers  ccmtaining  the  anti-Tac 
antigen.  During  this  trial  ^e  NQ  will 
screen  cancer  samples  to  assure  that  the 
anti-Tac  antigen  is  present  before  the 
clinical  trial  is  carried  out. 

6.  Relevant  patent  rights  are  available 
for  licensing  through  the  Office  of 
Technology  Transfer,  NIH.  For  further 
information  contact:  Dan  Passeri, 
National  Institutes  of  Health,  OTT, 
Bethesda,  MD  20892,  Tel:  (301)  496- 
7735,  Fax:  (301)  402-0220. 

The  role  of  the  successful  corporate 
partner  xmder  the  CRADA  will  inchide 
the  following: 
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1.  Provide  plan  and  support  for 
continued  clinical  development  leading 
to  FDA  approval  for  marketing  of  anti- 
Tac(Fv)-PE38. 

2.  Initially  generate  5  grams  of  anti- 
Tac(Fv)-PE38  suitable  for  a  clinical  trial. 
This  will  entail  effective  scale  up, 
improvement,  and  aheration  of  existing 
methods  to  provide  this  quantity  of 
drug.  The  Collaborator  must  supply  all 
data  necessEuy  to  meet  FDA  standards 
and  to  obtain  an  IND,  include  but  not 
limited  to  manufacturing  data,  purity 
and  stability  information,  animal 
toxicology  studies,  and  an  initial  plan  of 
clinical  investigation. 

3.  Provide  said  pharmaceutical  grade 
drug  before  August  1, 1994. 

4.  Provide  plans  to  independently 
secure  future  continuing  supplies  of 
material  to  assure  continued  clinical 
development  oi  anti-Tac(Fv)-PE38. 

5.  Provide  funds  as  necessary  for 
personnel  to  carry  out  clinical  trials,  to 
analyze  clinical  samples,  and  to  design 
and  make  improved  fcoms  of  anti- 
Tac(Fv>-PE38. 

6.  If  efficacy  is  demonstrated  in  the 
human  trials,  the  company  would  be 
responsible  for  the  large  scale 
production,  packaging,  marketing  and 
distribution  of  this  recombinant 
immunotoxin. 

Criteria  for  choosing  the  cooperating 
company  will  include  the  following: 

1.  Experience  in  preclinical  and 
clinical  drug  development,  with  specific 
experience  in  producing  recombinant 
proteins  for  human  use  and  conducting 
trials  with  recombinant  proteins. 

2.  Experience  and  abinty  to  produce, 
package,  market  and  distribute 
pharmaceutical  products  in  the  United 
States  and  to  provide  the  product  at  a 
reasonable  price. 

3.  Experience  in  the  monitoring, 
evaluation,  and  interpretation  of  the 
data  from  investigational  agent  clinical 
studies  under  an  IND,  and  a  willingness 
to  coopCTale  with  the  NQ  in  the 
collection,  evaluation,  publication  and 
maintenance  of  data  fi'om  clinical  trials 
of  investigational  ag«its. 

4.  Willingness  to  cost  share  in 
laboratory  studies  and  clinical  trials  as 
outlined  above,  including  production  of 
anti-Tac(Fv)-PE38  in  adequate  amounts 
as  needed  for  future  clinical  trials  and 
marketing. 

5.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  and 
animal  subjects. 

6.  The  aggressiveness  of  the 
development  plan,  including  the 
appropriateness  of  milestones  and 
deadlines  for  preclinical  and  clinical 
development. 

7.  Provisions  for  equitable 
distribution  of  patent  rights  to  any 
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inventions.  Generally  the  rights  of 
ownership  are  retained  1^  the 
organization  which  is  the  employer  of 
the  inventor,  with:  (1)  A  research 
license  to  the  Government  (when  a 
company  employee  is  the  sole  inventor); 
and  (2)  an  option  to  negotiate  an 
exclusive  or  nonexclusive  license  to  the 
company  on  terms  that  are  appropriate 
(when  the  Government  employee  is  the 
sole  inventor). 

Dated:  September  22. 1993. 

Reid  A^er, 

Director,  Office  of  Technology  Transfer, 
NatioiuU  Institutes  of  Health. 

(FR  Doc.  93-24574  Filed  10-6-93;  8:45  am] 
BILUNG  COOB  4140-«1-M 


Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosciences  Special  Emphasis 
PaneL 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6).  title  5, 
U.S.C.  and  sec.  10(d)  of  Public  law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  p>ersonal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  to  Review  Small  Business 
Innovation  Research  Program 
Applications 

Scientific  Review  Administrator:  Dr.  Bob 

Weller  (301)  594-7340 
Date  of  Meeting:  November  15, 1993 
Ptace  of  Meeting:  Hyatt  Regency. 

Bethesda,  MD 
Time  of  Meeting:  9  a.m. 

Meetings  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr. 

Teresa  Levitin  (301)  594-7141 
Date  of  Meeting:  October  25, 1993 


Place  of  Meeting:  Holiday  Inn,  Bediesda, 
MD 

Time  of  Meeting:  9  a.m. 

Scientific  Review  Administrator:  Dr. 

Jane  Hu  (301)  594-7269 
Date  of  Meeting:  November  12, 1993 
Place  of  Meeting:  Hotel  Wasbingtcxi, 
NW,DC 

Time  of  Meeting:  1  p.m. 

Scientific  Review  Administrator:  Dr.  Bob 
Weller  (301)  594-7340 
Date  of  Meeting:  November  29, 1993 
Place  of  Meeting:  H]^  Regency, 
Bethesda,  MD 
Time  of  Meeting:  9  a.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306, 93.333, 93.337, 93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  September  30, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

IFR  Doc.  93-24575  Filed  10-6-93;  8:45  am) 
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Office  of  the  Director;  Meeting — 
Women’s  Health  Initiative  Program 
Advisory  Committee 

Pursuant  to  Public  Law  92—463, 
notice  is  given  of  the  meeting  of  the 
Women’s  Health  Initiative  Program 
Advisory  Committee  (WHIPAC),  Office 
of  the  Director,  on  October  20, 1993.  in 
the  Chapel/Lecture  Hall  of  THE 
CLOISTER,  Building  #60,  National 
Institutes  of  Health.  9000  Rockville 
Pike.  Bethesda,  M^land  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8  a.m.  to  4:30  p.m.  to 
review  the  status  and  progress  in  the 
planning  and  conduct  of  the  Women’s 
Health  Initiative  (WHI),  and  to  advise 
the  NIH  Director  on  the  comprehensive 
plan  of  prevention  studies  in  the  WHI. 
Attend^ce  by  the  public  will  be  limited 
to  space  available. 

Dr.  William  R.  Harlan,  Associate 
Director  for  Disease  Prevention, 

National  Institutes  of  Health.  Bethesda. 
Maryland  20892  (301-496-1508)  will 
provide  a  summary  of  the  meeting,  a 
roster  of  committee  members,  and 
substantive  program  information,  upon 
request.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cynthia  Fletcher  of 
TASCON  at  301-907-3844  in  advance 
of  the  meeting. 

Dated;  September  30, 1933. 

Susan  K.  Feldman, 

Committee  Mana^ment  Officer.  NIH. 

IFR  Doc.  93-24573  Filed  10-6-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERtOR 
Bureau  of  Land  Management 

IWY-030-93-41 1 1-031 

Intent  To  Prepare  an  Environmental 
Impact  Statement  and  to  Conduct 
Scoping  for  the  Proposed  Infill 
Development  of  Gas  Fields  in  South¬ 
central  Wyoming 

September  27, 1993. 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  proposed  infill  development  of 
natural  gas  fields  in  south-central 
Wyoming. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  amended,  the 
Bureau  of  Land  Management.  Rawlins 
District  Office  will  be  directing  the 
preparation  of  an  EIS  to  be  prepared  by 
a  third  party  contractor  on  Ae  potential 
impacts  of  the  proposed  further 
development  (approximately  250 
additional  locations)  in  several  gas 
fields  on  federal,  state  and  private  lands 
in  the  Creston/Blue  Gap  area  in  Carbon 
and  Sweetwater  Counties,  Wyoming. 

OATES:  Comments  on  the  scoping 
process  will  be  accepted  through 
November  1, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Bureau  of  Land  Management,  Bob 
Tigner,  Team  Leader,  1300  3rd  Street  N. 
P.O.  Box  670,  Rawlins.  WY  82301. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Tigner  at  the  Rawlins  District  Office, 
phone  number  (307)  324-7171. 

SUPPLEMENTARY  INFORMATION:  Snyder 
Oil  Corporation  (SOCO)  and  other 
operators,  including  Amoco  Production 
Company,  Union  Pacific  Resources 
Company,  and  Ensign  Oil  &  Gas  faic. 
intend  to  drill  additional  natural  gas 
development  wells  in  and  adjacent  to 
the  Barrel  Springs,  Blue  Gap,  Fillmore, 
Creston,  and  Robbers  Gulch  Field  Areas. 
It  is  anticipated  that  a  maximum  of  250 
additional  locations  and  associated 
roads  and  pipelines  could  be  developed 
within  the  area.  To  minimize  the  extent 
of  ground  disturbance,  multiple  wells 
may  be  drilled  at  a  single  location. 

F.  William  Eikenberry, 

Associate  State  Director. 

[FR  Doc.  93-24585  Filed  10-6-93;  8:45  ami 
BILLING  CODE  4310-22-M 
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[WY-e20-41-6700;  WYW869071 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C  188(d).  and  43  CFR  3108.2-3  (a) 
and  (b)(1),  a  petition  for  reinstatement  of 
oil  and  gas  lease  WYW86907  for  lands 
in  Big  Horn  County,  Wyoming,  was 
timely  filed  and  was  accompanied  by  all 
the  required  rentals  accruing  from  the 
date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fi'action 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW86907  effective  Jime  1, 1993, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Mary  )o  Rugwell, 

Acting  Supervisory  Land  Law  Examiner. 

IFR  Doc.  93-24686  Filed  10-6-93;  8:45  am) 
BILLmO  CODE  4310-22-M 


[NM-940-03-4730-12] 

Filing  of  Plats  of  Survey;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  on  November  1, 1993. 

New  Mexi(»  Principal  Meridian,  New 
Mexico 

Remonuinentation  of  the  Northwest  comer 
of  the  State  of  Texas,  Identical  with  an  angle 
point  on  the  East  Boundary  of  the  State  of 
New  Mexico  under  Group  895  NM. 

T.  10  N.,  R.  15  W.,  Accepted  August  17, 1993, 
for  Group  746  NM. 

T.  20  N..  R.  15  W.,  Accepted  August  27, 1993. 
for  Group  844  NM. 

T.  21  N..  R.  15  W.,  Accepted  August  27, 1993, 
for  Group  844  NM. 

T.  21  N.,  R.  16  W..  Accepted  August  25. 1993, 
for  Group  844  NM. 

T.  17  S..  R.  17  E.,  Accepted  August  30, 1993, 
for  Group  894  NM. 

T.  17  S.,  R.  18  E.,  Accepted  August  30, 1993, 
for  Group  894  NM. 


T.  12  S.,  R.  25  E.,  Accepted  August  27. 1993, 
for  Group  891  NM. 

Indian  Meridian,  Oklahoma 
T.  2  N.,  R.  11  W.,  Accepted  September  8, 
1993,  for  Group  63  OK. 

Supplemental 

T.  8  N.,  R.  6  W.,  Accepted  August  30, 1993. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  firom  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  27115, 
Santa  Fe,  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $2.50  per  sheet. 

Dated:  September  27, 1993. 

John  P.  Bennett, 

Chief.  Branch  of  Cadastral  Survey/Geo 
Science. 

(FR  Doc.  93-24687  Filed  10-6-93;  8:45  am) 
BILUNG  CODE  4310-FB-M 


[OR-943-4210-06;  GP3-435;  OR-49219] 

Public  Meeting;  Gaiice  Creek 
Recreation  Area  Proposed  Protective 
Withdrawal;  Oregon 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
schedule  and  agenda  for  a  forthcoming 
public  meeting  that  will  provide  an 
opportimity  for  public  involvement 
regarding  the  Bureau  of  Land 
Management’s  application  for  protective 
withdrawal  for  the  Gaiice  Creek 
Recreation  Area. 

EFFECTIVE  DATE:  November  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffinan,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-280-7162. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  a  public  meeting  will 
be  held  to  provide  an  opportimity  for 
public  involvement  regarding  the 
application  by  the  Bureau  of  Land 
Management  for  a  20-year  protective 
withdrawal  as  to  290.02  acres  of  public 
lands  in  Josephine  County,  Oregon. 

The  meeting  will  begin  at  7  p.m., 
Tuesday,  November  16, 1993,  at  the 
Siskiyou  National  Forest  Headquarters 
Office,  200  N.E.  Greenfield  Road,  Grants 
Pass,  Oregon.  The  agenda  will  include 
(1)  an  information  briefing  by  the 
Bureau  of  Land  Management;  (2)  oral 
statements  by  interested  parties;  and  (3) 
a  ^estion  and  answer  period. 

The  meeting  is  open  to  the  public. 
Interested  parties  may  make  oral 
statements  at  the  meeting  and/or  may 
file  written  statements  with  the  Bureau 
of  Land  Management.  Oregon  State 
Office.  Oral  statements  should  be 
limited  to  five  minutes  per  party.  All 
statements  received  will  be  considered 
by  the  Bureau  of  Land  Management 
before  any  recommendation  concerning 
the  proposed  land  withdrawal  is 
submitted  to  the  Secretary  of  Interior  for 
final  action  under  the  authority  of 
Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1714). 

Qated;  September  23, 1993. 

Robert  D.  DeViney,  )r.. 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  93-24688  Filed  10-6-93;  8:45  am) 
BILLING  CODE  4310-33-M 


Geological  Survey 
Technology  Transfer  Act  of  1986 

AGENCY:  United  States  Geological 
Survey,  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  agreement 
(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
Etak,  Inc.  The  purpose  of  the  CRADA  is 
to  pursue  joint  research  on  the 
technology  needed  to  collect,  update, 
manage,  and  use  digital  geographic  data 
bases,  and  to  develop  a  national 
transportation  data  base  that  combines 
the  complementary  aspects  of  existing 
government  and  Etak  data  bases.  Any 
other  organization  interested  in 
pursuing  the  possibility  of  a  CRADA  for 
similar  Idnds  of  activities  should 
contact  the  USGS. 

ADDRESSES:  Inquiries  may  he  addressed 
to  the  Deputy  Assistant  Division  Chief, 
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Office  of  Research,  U.S.  Geological 
Survey,  519  National  Center,  Reston, 
Virginia  22092.  Telephone  703-648- 
4637,  FAX  703-648-5542, 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Nystrom,  address  above. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated;  September  15, 1993. 

Roy  R.  Mullen, 

Associate  Chief,  National  Mapping  Division. 
(FR  Doc  93-24682  FUed  10-6-93;  8:45  am] 
BIUINQ  CODE  43ie->1-M 


Technology  Transfer  Act  of  1986 

AGENCY:  United  States  Geological 
Survey,  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  agreement 
(CRADA)  negotiations. 


SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
Unisys  Corporation,  Unisys  Government 
Group.  The  purpose  of  the  CRADA  is  to 
research  methods  for  the  automated 
extracticHi  and  classification  of  Digital 
Line  Graph  (DLG)  base  cartographic 
features  and  Land  Use/Land  Cover  (LU/ 
LC)  features  from  airborne  and  satellite 
image  sources.  Any  other  organization 
interested  in  pursuing  the  possibility  of 
a  CRADA  for  similar  kinds  of  activities 
should  contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Deputy  Assistant  Division  Chief, 
Office  of  Research,  U.S.  Geological 
Survey,  519  National  Center,  Reston, 
Virginia  22092.  Telephone  703-648- 
4637,  FAX  703-648-5542. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Nystrom,  address  above. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  September  15, 1993. 

Roy  R.  Mullen, 

Associate  Chief,  National  Mapping  Division. 
IFR  Doc.  93-24683  Filed  10-6-93;  8:45  am] 
BILUNQ  CODE  4310-31-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatlon  No.  337-TA-3481 

Commission  Determination  Not  To 
Review  an  Initial  Determination 
Granting  a  «k>int  Motion  To  Terminate 
the  Investigation  as  to  One 
Respondent  on  the  Basis  of  a  Patent 
Cross-License  Agreement 

In  the  matter  of  certain  in-line  roller  skates 
with  ventilated  boots  and  in-line  roller  skates 
with  axle  aperture  plugs  and  component 
parts  thereof 

AGENCY:  U.S.  faitemational  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Conunission  has  determined  not  to 
review  the  presiding  administrative  law 
judge’s  (ALJ)  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  a  joint  motion  to  terminate  the 
investigation  with  respect  to  respondent 
Brookfield  Athletic  Co.,  Inc.  (Brookfield) 
on  the  basis  of  a  patent  cross-license 
agreement. 

ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
teleph<me  202-205-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anjali  K.  Singh,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205—3117.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission’s  TDD  terminal,  202-205- 
1810. 

SUPPLEMENTARY  INFORMATION:  On 
February  18, 1993,  Rollerblade,  Inc. 
filed  a  complaint  with  the  Commission 
alleging  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337).  The  unfair  acts  alleged  in 
the  complaint  are  the  unauthorized 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  in-line  roller  skates  with 
ventilated  boots,  and  in-line  roller 
skates  with  axle  aperture  plugs  and 
component  parts  Aereof,  that  allegedly 
infringe  claim  1,  2,  3,  4,  5,  6,  7  or  8  of 
U.S.  Letters  Patent  5,171,033,  and/or 
claim  5  of  U.S.  Letters  Patent  5,048,848. 
On  March  18, 1993,  the  Commission 
voted  to  institute  an  investigation  of  the 


complaint  and  published  notice  of  its 
investigation  in  the  Federal  Register  (58 
FR  16204  (March  25, 1993)). 

On  August  3, 1993,  complainant 
Rollerblade,  Inc.  and  respondent 
Brookfield  jointly  moved  for  the 
termination  of  the  investigation  with 
respect  to  Broc^eld  on  the  basis  of  a 
patent  cross-license  agreement  (Motion 
No.  348-31).  The  Commission 
investigative  attorney  supported  the 
motion.  On  August  27, 1993,  the  ALJ 
issued  an  ID  (O^r  Na  37)  granting 
Motion  No.  348-31  and  terminating  the 
investigation  with  respect  to  Brool^eld. 
No  petitions  for  review,  or  agency  or 
public  comments  were  received. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rule  210.53(h)  (19 
CFR  210.53(h)). 

Issued:  September  27, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretory. 

(FR  Doa  93-24567  Filed  10-6-93;  8.45  am] 
BILUNQ  CODE  7020-02-P 


pnvestigation  No.  337-TA-341] 

Commission  Determination  not  to 
Review  an  Initial  Determination 
Terminating  the  Investigation 

In  the  matter  of  certain  static  random 
access  memories,  components  thereof,  and 
products  containing  same. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge’s  (ALJ’s)  initial  determination  (ID) 
in  the  above-captioned  investigation 
terminating  the  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  T.  Bailey,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3108. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  September  25, 1992,  based  on  a 
complaint  filed  by  SGS-Thomson 
Microelectrcniics.  bic.  (ST)  alleging 
violations  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  into  the 
United  States,  the  sale  for  importation 
into  the  United  States,  and  the  sale 
within  the  United  States  after 
importation  of  certain  static  random 
access  memories,  components  thereof 
and  products  containing  same,  by 
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reason  of  alleged  infnngement  of  claims 
1  and  4  of  U.S.  Letters  Patent  4,125,854 
and  claims  1, 2,  3,  6,  7,  8, 11, 12. 15. 
and  17  of  U.S.  Letters  Patent  4,251,876. 

On  August  12, 1992,  ST  and 
respondent  United  Microelectronics 
Corp.  (UMC)  filed  a  joint  motion  to 
terminate  the  investigation  as  to  UMC 
on  the  basis  of  a  settlement  agreement. 
The  settlement  agreement  has  not  yet 
been  approved  by  the  Taiwanese 
government.  On  August  20, 1993,  ST 
filed  a  motion  to  withdraw  the 
complaint  and  terminate  the 
investigation  with  regard  to  the  last 
remaining  respondent  MicroOomp 
Industries  (Micro-Comp).  Micro-Comp 
has  been  found  in  default. 

On  August  27, 1992,  the  presiding 
AL)  issued  an  ID  granting  both  the 
motion  to  terminate  the  investigation  as 
to  UMC  on  the  basis  of  the  settlement 
agreement  and  the  motion  to  withdraw 
the  complaint  as  to  Micro-Comp, 
thereby  terminating  the  investigation. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  §  210.53(h) 
of  the  Commission’s  Interim  Rules  of 
Practice  and  Procedure,  19  CFR 
210.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-3000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

Issued:  September  30, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-24568  Filed  10-6-93;  8:45  am) 
BILUNG  CODE  7020-02-P 


Pnvestigation  337-TA-8481 

Initial  Determination  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement 

In  the  matter  of  certain  in-line  roller  skates 
with  ventilated  hoots  and  in-line  roller  skatas 
with  axle  aperture  plugs  and  component 
parts  thereof 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  fiom  the  presiding  officer 
in  the  above  captioned  investigation 


terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Risport  International,  Inc.,  Meran  S.R.L., 
Kofiach  Sport  Gesellschaft  m.b.H.  &  Co., 
KG. 


SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer’s  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  October  1, 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  October  1, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  93-24569  Filed  10-6-93;  8:45  am] 
BILUNG  CODE  7020-02-P 


pnvestigation  337-TA-348] 

Notice  of  Initial  Determination 
Terminating  Respondents  on  the  Basis 
of  Settlement  Agreement 

In  the  matter  of  certain  in-line  roller  skates 
with  ventilated  boots  and  in-line  roller  skates 
with  axle  aperture  plugs  and  component 
parts  thereof. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Roller  Derby  Skate  Corporation,  Sport 
Maska,  Inc.,  Maska  U.S.  Inc.,  Variflex, 
Inc.,  Roces  SRL,  Exel  Marketing,  Inc. 
and  First  Team  Sports,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer’s  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  October  1, 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  IX;  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  port  .ons  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reaaons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
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accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

By  order  of  the  Commission. 

Issued;  October  1. 1993. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc  93-24750  Filed  10-6-93;  8:45  ami 
BILLING  cooe  7020-02-P 


pnvestigation  No.  337-TA-350] 

Notice  of  Decision  Not  To  Review  an 
Initial  Determination  Granting  Joint 
Motion  to  Terminate  Investigation  With 
Respect  to  Respondent  Conner 
Peripherais,  Inc.  on  the  Basis  of  a 
Settlement  Agreement 

In  the  matter  of  certain  sputtered  carbon 
coated  computer  disks  and  products 
containing  same,  including  disk  drives 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  66)  issued  on  September  8, 
1993,  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  the  joint  motion 
of  complainant  Harry  E.  Aine  (“Aine”) 
and  respondent  Conner  Peripherals,  Inc 
(“Conner”)  to  terminate  the 
investigation  with  respect  to  Conner  on 
the  basis  of  a  settlement  agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  A.  Bernstein,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3087. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  sputtered 
carbon  coated  computer  disks  and 
products  containing  such  disks, 
including  disk  drives,  on  May  5, 1993. 
Complainant  Aine  alleges  inMngement 
of  claims  23,  24,  25,  26,  and  29  of  U.S. 
Letters  Patent  Re  32,464. 

On  August  11, 1993,  Aine  and  Conner 
filed  a  joint  motion  to  terminate  the 
investigation  with  respect  to  Conner  on 
the  basis  of  a  settlement  agreement.  On 
September  8, 1993,  the  ALJ  issued  an  ID 
granting  the  joint  motion  and 
terminating  the  investigation  as  to 


Conner.  No  petitions  for  review  of  the 
ID  were  filed.  No  agency  or  public 
comments  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C  §  1337,  and 
Commission  interim  rule  210.53, 19 
CFR  §  210.53. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  S.W.,  Washington,  D.C  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Dated;  October  1, 1993. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-24571  Filed  10-6-93;  8:45  ami 
BILUNG  COD6  7020-02-P 


pnvestigation  No.  337-TA-^7] 

Notice  of  Commission  Determination 
Not  to  Review  an  Initial  Determination 
Finding  That  a  Respondent  Has 
Waived  its  Right  To  Appear,  To  Be 
Served  With  Documents,  and  To 
Contest  the  Allegations  in  Issue  in  the 
Investigation 

In  the  matter  of  Certain  anti-theft 
deactivatable  resonant  tags  and  components 
thereof. 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation,  finding  that  respondent 
Custom  Security  Industries,  Inc.  (CSI) 
has  waived  its  right  to  appear,  to  be 
served  with  documents,  and  to  contest 
the  allegations  in  issue  in  this 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3105. 

SUPPLEMENTARY  INFORMATION:  On  August 
19, 1993,  the  ALJ  issued  an  order  (Order 


No.  53)  giving  CSI  until  August  27, 

1993,  to  show  cause  why  it  should  not 
be  foimd,  pursuant  to  Commission 
interim  rule  210.25,  to  have  waived  its 
right  to  appear,  to  be  served  with 
documents,  and  to  contest  the 
allegations  in  issue  in  this  investigation. 
On  August  26, 1993,  CSI  filed  a 
response  in  the  form  of  a  letter.  Upon 
order  of  the  ALJ,  Complainant 
Checkpoint  Systems  Inc.  (Checkpoint) 
and  the  Commission  investigative 
attorney  submitted  comments  to  CSI’s 
response,  in  which  they  argued  that  CSI 
had  failed  to  show  adequate  cause  why 
it  should  not  be  held  in  default. 

On  September  8, 1993,  the  ALJ  issued 
an  ID  (Order  No.  58)  finding  that  CSI 
had  waived  the  aforementioned  rights 
because  it  had  failed  to  take  file  an 
adequate  response  to  the  complaint  and 
notice  of  investigation,  to  respond  to 
any  discovery  requests,  to  appear  at  the 
hearing,  and  to  file  any  prehearing 
submissions. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  §  1337), 
and  section  210.53(h)  of  the 
Commission’s  Interim  Rules  of  Practice 
and  Procedure  (19  CFR  §  210.53(h)). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  October  1, 1993. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-24572  Filed  10-6-93;  8:45  am) 
BILLING  CODE  7020-02-0 


[Investigation  337-TA-348] 

Receipt  of  Initial  Determination 
Terminating  Respondents  on  the  Basis 
of  Consent  Order  Agreement 

In  the  matter  of  certain  in-line  roller  skates 
with  ventilated  boots  and  in-line  roller  skates 
with  axle  aperture  plugs  and  component 
parts  thereof. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
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terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  European  Sptxts  Enterprise 
Co.,  Ltd.  and  Far  Great  Plastics 
Industrial  Co..  Ltd. 


SUPPLEMEKTARY  INFORMATION:  This 
investigation  Is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer’s  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  alter  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  October  4, 1993. 

Copies  of  the  initial  determination, 
the  consent  order  agreement,  and  all 
other  nonconiidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  am.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  ,.^02)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  cxmtacting  the 
Commission’s  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW..  Wa^ington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereofi  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Conunissicn  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  October  4, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-24710  Filed  10-6-93:  8:45  am) 
BILUNO  COOC  7029-m-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  fisted  below.  Dotes 
environmental  assessments  are  available 
are  fisted  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessm^its  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders,  Interstate  Crnmnerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423,  (202)  927-5750  or  (202)  927- 
6212. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-12  (Sub-No.  154X),  Southern 
Pacific  Transportation  Company — 
discontinuance  of  service  exemption — 
1.72  miles  in  Los  Angeles  County, 
California.  EA  available  10/1/93. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-920  (Sub-No.  128X),  Norfolk 
Southern  Railway  Company — 
Abandonment — B^ween  Bhckdale  and 
Greenwood  in  Oeeenwood  County,  SC. 
EA  available  10/1/93. 

Sidney  L.  Stncklml,  )r.. 

Secretary. 

IFR  Doc.  93-24650  Filed  10-6-93;  8:45  am) 
BaUNQ  CODE  7035-01-M 


Pocket  No.  AB-290,  Sub-No.  121X] 

Camp  Lejeune  Railroad  Co.; 
Abandonment  Exemption;  in  Onslow 
County,  NC 

Camp  Lejeune  Railroad  Company 
(CL)  1  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F — 
Exempt  Abandonments  to  abandon  its 
5.0-miie  line  of  railroad  between 
milepost  CK-8.0,  at  Marine  Junction, 
and  milepost  CK-13.00,  at  Kellum,  in 
Onslow  County,  NC. 

CL  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 


>  CL  is  a  subsidiary  of  Norfolk  Southern  Railway 
Company,  which  is  a  unit  of  Norfolk  Southern 
Corporation. 


Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  (7R 

1105.12  (newspaper  puNicatkxi),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely  ^ 
affected  by  the  abandonment  shall  ne 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen,  360  LCC 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  f(»inal  expression  of 
intent  to  file  an  ofier  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  6. 1993,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.Z7(c)(2),3  and  trail  use/rail  banking 
requests  unc^  49  CFR  1152.29  <  must 
be  filed  by  October  18, 1993.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  October  27, 1993,  with: 

Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  F.  Blair 
Wimbush,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk.  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CL  nas  filed  an  environmental  report 
which  addresses  the  abandonment’s 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Secticm  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  October  12, 1993.  Interested  persons 


2  A  stay  will  be  issued  routioely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Hail  Lines,  5  I.CC.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  powible  in  order  to  permit  the 
Conunission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt.  Rail  Abandonmetrt — Offers  of 
Finan.  Assist.,  4  LCCL2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 
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may  obtain  a  copy  of  the  EA  by  writing 
to  SEE  (room  3219),  Interstate 
Commerce  Commission,  Washington. 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEE.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environments,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Decided:  September  24, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-24649  Filed  10-6-93;  8:45  am) 
BNJJNQ  CODE  703S-01-M 


[Finance  Docket  No.  32163] 

Housatonic  Transportation  Co.; 
Continuance  in  Control  Exemption; 
Danbury  Terminal  Railroad  Co.  and 
Housatonic  Railroad  Co.,  Inc. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  \mder  49 
U.S.C.  10505  exempts  Housatonic 
Transportation  Company  (HTC),  a 
noncarrier  holding  company  wholly 
owning  Housatonic  Railroad  Company, 
Inc.,  a  Class  m  rail  carrier,  horn  the 
prior  approval  requirements  of  49  U.S.C. 
11343,  for  its  continuance  in  control  of 
Danbury  Terminal  Railroad  Company,  a 
wholly  owned  subsidiary  of  HTC,  which 
became  a  Class  m  rail  carrier  through  its 
acquisition  and  operation  of  certain  rail 
lines  owned  by  Consolidated  Rail 
Corporation  under  a  notice  of 
exemption  in  Finance  Docket  No.  32180 
(Sub-No.  1).  The  exemption  is  subject  to 
standard  employee  protective 
conditions. 

DATES:  This  exemption  is  elective  on 
November  6, 1993.  Petitions  to  stay 
must  be  filed  by  October  18, 1993,  and 
petitions  to  reopen  must  be  filed  by 
October  27, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32163  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  EKD  20423,  and  (2) 
Petitioners’  representative:  Edward  J. 
Rodriguez,  P.O.  Box  537,  Old  Saybrook, 
CT  06475. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 


the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pi(^  up  in  person  hum:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721). 

Decided:  September  21, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden.  Vice 
Chairman  Simmons  dissented  in  part  with  a 
separate  expression.  Chairman  McDonald 
approved  the  recommendation  as  to  the 
revocation  of  the  exemption,  and 
disapproved  as  to  continudnce  and  control. 
Sidney  L.  Strickland,  Jr., 

Secretaiy. 

[FR  Doc.  93-24647  Filed  10-^-93: 8:45  ami 
BNJJNQ  CODE  7036-01-P 


[Finance  Docket  No.  32337] 

Sunshine  Mills,  Inc. — Feeder  Line 
Acquisition — Norfolk  Southern  Railway 
Company  Line  Between  Corinth,  MS, 
and  Haleyville,  AL 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  acceptance  of  feeder 
line  application. 

SUMMARY:  Sunshine  Mills.  Inc. 
(Sunshine),  has  filed  an  amended  > 
feeder  railroad  development  application 
under  49  U.S.C  10910  and  49  CFR 
1151.3  to  acquire  the  Norfolk  Southern 
Railway  Company’s  (NS)  line  between 
milepost  IC-528.9,  at  or  near  Corinth. 
MS,  and  milepost  IC-606.8,  at  or  near 
Haleyville,  AL.  plus  all  sidings,  stations, 
switching  track,  and  facilities 
appurtenant  to  the  line,  including  ail 
the  right,  title,  and  interest  of  NS  in  and 
to  the  underlying  and  contiguous  real 
estate.  The  application  is  accepted. 
DATES:  Competing  applications  by  any 
person  seeking  to  acquire  all  or  any 
portion  of  the  line  sought  are  due 
November  8, 1993.  Verified  statements 
and  comments  addressing  both  the 
initial  and  competing  applications  must 
be  filed  by  December  6, 1993.  Verified 
replies  by  applicants  and  other 
interested  parties  must  be  filed  by 
December  27, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32337  to  (1)  Office 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  (2)  William  P. 
Jackson,  Jr.,  Post  Office  Box  1240, 


<  By  decision  served  August  23, 1993,  the  original 
application  was  rejected,  in  part,  with  leave  to 
amend.  58  FR  45125  (August  26, 1993). 


Arlington,  VA  22210,  and  Robert  J. 
Cooney,  Three  Commercial  Place. 
Norfolk,  VA  23510. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TUD  service  (202)  927-5721.) 

Decided:  September  30, 1993. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretaiy. 

[FR  Doc.  93-24829  Filed  10-06-93;  8.45  am] 
BILUNQ  CODE  703»-«1-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decrees  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  United  States  v.  Russell  Martin 
Bliss  et  al. 

In  accordance  with  E)epartmental 
policy,  28  CFR  50.7,  and  section  122  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA),  42  U.S.C.  9622,  notice  is 
hereby  given  that  a  proposed  consent 
decree  between  the  United  States  and 
defendant  Independent  Petrochemical 
Corporation  (IPC)  was  sent  for  lodging 
to  ^nior  Judge  John  F,  Nangle  of  the 
United  States  District  Court  for  the 
Eastern  District  of  Missouri  on 
September  20, 1993,  in  United  States  v. 
Russell  Martin  Bliss,  et  al.  (the  Missouri 
Dioxin  Litigation.  Civil  Action  No.  84- 
200C-1  (Consolidated)  (E.D.Mo.).  A 
similar  Decree  between  the  State  of 
Missouri  and  IPC  will  also  be  delivered 
to  the  Court  under  separate  cover  for 
lodging. 

The  Missouri  Dioxin  Litigation  is 
comprised  of  23  actions  filed  by  the 
United  States  and  five  actions  filed  by 
the  State  of  Missouri  under  CERCLA 
and  other  authorities  to  obtain  remedial 
relief  and  cost  recovery  arising  out  of 
the  release  by  oil  recycler  Russell 
Martin  Bliss  of  the  hazardous 
substances  dioxin  and  trichlorophenol 
(TCP)  at  28  sites  in  eastern  Missouri. 

The  dioxin  and  TCP  wastes  were 
generated  in  the  late  1960s  and  early  70s 
at  the  Hofiman-Taff  plant  in  Verona, 
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Missouri,  where  Hoffitnan-Taff  {mxluced 
the  defoliant  Agent  Orange  and 
Northeastern  Pharmaceutical  and 
Chemical  Oxnpany  (NEPAOO)  later 
manufactured  hexachlorophene. 
Defendant  IPC  brdiered  an  arrangement 
between  NEPACCO  aiul  Bliss  to  dispose 
of  the  dioxin  and  TCP  wastes  stored  in 
a  7500^allon  tank  at  the  Hof!man-TafT 
plant  known  as  the  “Bladfw  Tank.*'  Bliss 
mixed  the  dioxin  and  TCP  with  waste 
oil  he  and  his  employees  collected  from 
area  service  stations  and  released  or 
sprayed  the  dioxin-contaminated  oil  at 
sites  in  the  metropolitan  St  Louis  area. 

In  most  instances.  Bliss  was  paid  by 
local  businesses  or  cabers  to  spray  oil  in 
order  to  control  road  dust.  Bliss  sprayed 
the  town  of  Times  Beadi  several  times. 
EPA  and  the  State  of  Missouri  later 
evacuated  and  relocated  Times  Beach 
residents  at  a  cost  of  approximately  $30 
million. 

IPC  has  previously  been  found  jointly 
and  severally  liable  for  response  costs 
incurred  at  27  of  the  28  sites  under 
section  107(aX3)  of  CERCLA.  42  U.S.C 
9607(a)(3).  The  decree  between  IPC  and 
the  United  States  and  the  State  resolve 
IPC’s  liability  for  response  costs 
incurred  in  ccmnection  with  Tintes 
Beach  and  the  other  sites  in  the  Missouri 
Dioxin  Litigation. 

Under  the  consent  decree  between  dte 
United  States  and  IPC,  IPC  will  be  liable 
for. 

(1)  $114306,267.05  for  response  costs 

incurred  through  March  31. 1992 
(less  amounts  already  paid)  and 
prejudgment  interest  through 
Derxmber  31. 1992; 

(2)  $637735  daily  prejudgment  interest 

from  January  1, 1993  through  date 
of  entry,  with  post  judgment 
int^est  ‘hereafter;  and 

(3)  future  costs  based  upon  annual 

submissions  by  EPA. 

Under  the  consent  decree  between  the 
State  and  IPC,  IPC  will  be  liable  for. 

(1)  $7330.103.19  for  response  costs 

incurred  through  June  30. 1992  (less 
'  amounts  already  paid)  and 
prejudgment  interest  through  the 
same  date; 

(2)  $605.70  daily  prejudgment  interest 

from  June  30, 1993  through  date  of 
entry,  with  post  judgment  interest 
thereafter,  and 

(3)  future  costs  based  upon  annua) 

submissions  by  the  State. 

The  settlements  with  IPC  constitute 
the  fourth  group  of  settlements  in  the 
Missouri  Dioxin  Litigation,  bi  1987,  the 
United  States  settled  with  IPC's 
corporation  parent.  The  Charter 
Company,  which  was  in  bankruptcy,  for 
$5  million  »nd  the  conunitment  of  that 
defendant  to  continue  litigaticm  against 


IPC's  insurance  carriers  on  behalf  of  the 
United  States  and  the  State  to  establish 
entitlement  to  coverage.  The  State  also 
settled  separately  with  The  Charter 
Company  for  $1  million,  fai  1990,  the 
United  States  and  the  State  entered  into 
a  settlement  with  Syntex  Corporatkm, 
which  had  purchas^  the  Hofhnan-Taff 
plant  through  a  subsidiary  and  leased 
production  facilities  to  NEPACCO.  for 
the  payment  to  the  Superfund  of  $10 
milUon  and  Syntax's  commitment  to 
restore  the  dty  of  Times  Beach  and 
incinerate  dioxin  from  all  28  of  the 
dioxin  sites  in  the  h4issouri  Dioxin 
Litigation.  The  work  to  be  performed  by 
Syntex  under  that  settlement  is  valued 
at  approximately  $100  million.  Also  in 
1990,  the  United  ^ates  and  the  State 
settl^  with  the  NEPACCO  defendants 
for  $227,000. 

Like  Tlie  Charter  Company,  IPC  is  in 
bankruptcy  and  has  no  assets  other  than 
its  policies  of  insurance,  coverage  under 
which  is  disputed.  Under  the  terms  of 
the  settlement,  the  United  States  and  the 
State  will  submit  proofs  of  claim  in 
IPC's  Chapter  11  proceedings  in  the 
Middle  District  of  Florida,  which  IPC 
will  not  oppose  except  as  to  whether 
payments  interest  by  IPC  are  allowed 
in  the  bankruptcy. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  its  proposed 
consent  decree  with  IPC.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Russell  Martin  Bliss,  et  al.  (the 
Missouri  Dioxin  Litigation.  Qvil  Action 
No.  84-200C-1  (Consolidated) 
(E.D.Mo.),  DOJ  ReL  #90-ll-2-4lD.  The 
proposed  consent  decree  between  the 
United  States  and  IPC  may  be  examined 
at  the  office  of  the  United  States 
Attorney  for  the  Eastern  District  of 
Missouri  at  1114  Market  Street,  St. 
Louis,  Missouri  63103;  the  Region  VII 
Office  of  the  Environmental  Pi^ection 
Agency,  726  Minnesota  Avenue,  Kansas 
Qty,  Kansas  66106:  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  frtnn  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $12.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

The  State  will  receive,  far  a  period  of 
thirty  (30)  days  from  the  date  of  this 


publication,  comments  relating  to  its 
proposed  consent  decree  with  IPC. 
Comments  should  be  addressed  to 
Timothy  P.  Duggan,  Assistant  Attorney 
General,  State  of  Missouri,  8th  Floor, 
Broadway  Building,  P.O.  Box  899, 
Jefferson  City,  Missouri  65102,  and 
should  refer  to  State  of  Missouri  v. 
Russell  Martin  Bliss,  et  al.  (the  Missouri 
Dioxin  Litigation,  Civil  Action  No.  84- 
200C-1  (Consolidated)  (E.D.Mo.).  The 
proposed  consent  decree  between  the 
.  State  and  IPC  may  be  examined  at  the 
Broadway  Building  in  Jefferscm  City, 
Missouri.  In  requesting  a  copy  of  the 
State's  decree,  contact  the  Attorney 
General's  Office  at  (314)  751-0660. 

John  C  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-24580  Filed  10-6-93;  8:45  am) 
BiUJNG  COOE  4410-(M-M 


Lodging  of  Consent  Decree;  United 
States  V.  Walerko  Tool  &  Engineering 
Corp. 

Notice  is  hereby  given  that  a  Consent 
Decree  in  United  States  v.  Waleri(0  Tool 
&■  Engineering  Corp.,  Civil  Action  No. 
S91-411M.  was  lodged  ivith  the  United 
States  Di^ct  Court  for  the  Northern 
District  of  Indiana  on  Septemb^'  24, 
1993.  This  action  vras  brought  under 
sections  104  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (“CERCLA *’), 

42  U.S.C  9607.  The  Consent  Decree 
provides  that  defendants  will  pay 
$125,330  for  past  response  costs 
incurred  by  the  United  States  in 
connection  with  the  Lusher  Street 
Superfund  Site  in  Elkhart,  Indiana,  and 
$19,670  in  civil  penalty  for  failure  to 
respond  in  a  timely  manner  to  requests 
for  information  under  CERCLA  and  the 
Resource,  Conservation  and  Recovery 
Act. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  conunents  relating  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530  and 
should  refer  to  United  States  v.  Walerko 
Tool  Sr  Engineering  Corp.,  D.O.J.  Ref. 

No.  90-11-3-776. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Northern  District  of  Indiana, 
302  Federal  Building,  204  S.  Main  St, 
South  Bend,  Indiana  46691,  and  at  the 
Region  5  office  of  the  U.S. 
Environmental  Protection  Agency,  77 
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W.  Jackson  Boulevard,  Chicago.  Illinois 
60604. 

A  copy  of  the  Consent  Decree  also 
may  be  examined  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor. 
Washington,  DC  20005,  telephone 
nvnnber  (202)  624-0892.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  The  proposed  Consent 
Decree  package  consists  of  a  22  page 
Consent  Deciw.  A  request  for  a  copy  of 
the  proposed  Consent  Decree  should  be 
accompanied  by  a  check  in  the  amoimt 
of  $5.50  (25  cents  per  page  reproduction 
charge)  payable  to  “Consent  Decree 
Library.” 

John  C  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-24581  Filed  10-6-93;  8:45  am) 
BILUNQ  CODE  441fr-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993 — News  In  the  Future 
Consortium 

Notice  is  hereby  given  that,  on 
September  15, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  4301  et  seq.  (“the  Act”), 
Massachusetts  Institute  of  Technology 
(“MIT”),  on  behalf  of  the  News  In  The 
Future  (“NIF”)  Consortium,  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purjiose 
of  extending  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  following  comjianies  have  become 
members  of  NIF:  Editorial  L'Espresso, 
S.p.A.,  Rome,  Italy;  Lotus  Development 
Corporation,  Cambridge,  MA;  McCann- 
Erickson  Worldwide,  New  York,  NY; 
Pulitzer  Publishing  Company,  St.  Louis 
MO,  Reed  Elsevier  pic,  London,  United 
Kingdom;  Ziff-Davis  Publishing, 
Cambridge,  MA. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  reseaith  project. 
NIF  will  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  May  16, 1993,  NIF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 


Register  pursuant  to  section  6(b)  of  ffie 
Act  on  June  22, 1993  (56  FR  33.953). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc  93-24579  Filed  16-6-93;  8:45  am) 
BIUINQ  CODE  4410-01-M 


Drug  Enforcement  Achninistration 

Controlled  Substances:  Established 
1993  Aggregate  Production  CKiota 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  established  1993 
aggregate  production  quotas. 

SUMMARY:  This  notice  establishes 
revised  1993  aggregate  production 
quotas  for  control!^  substances  in 
Schedules  I  and  n,  as  required  under  the 
Controlled  Substances  Act  of  1970. 
DATES:  This  order  is  effective  October  7, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537;  Telephone; 

(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  the  Attorney 
General  to  establish  aggregate 
jmjduction  quotas  for  controlled 
substances  in  Schedules  1  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
E®A  pxirsuant  to  §  0.100  of  title  28  of 
the  Code  of  Federal  Regulations. 

On  July  27, 1993,  a  notice  of  the 
proposed  revised  1993  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  n  was 
published  in  the  Federal  Register  (58 
FR  40159).  All  interested  parties  were 
invited  to  comment  on  or  object  to  these 
proi}osed  aggregate  production  quotas 
on  or  before  August  26, 1993. 

Mallinckrodt  Sj)eciahy  Chemicals 
Comj>any  commented  that  the  proposed 
revised  1993  aggregate  production  quota 
for  diphenoxylate  is  insufficient  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
for  the  United  States,  estimated  export 
requirements,  and  for  the  establishment 
and  maintenance  of  reserve  stocks. 
Mallinckrodt’s  comment  was  based  on 
their  initial  1993  manufacturing  quota, 
1992  year-end  inventory  and  actual  and 
projected  1993  sales. 

After  reviewing  tiie  relevant 
information,  the  DEA  has  determined 
that  no  increase  is  necessary  for  the 
established  1993  aggregate  production 
quota  for  diphenoxylate  at  This  time. 


Mallinckrodt  Specialty  Chemicals 
Company  also  commented  that  the 
proposed  revised  1993  aggregate 
production  quotas  for  codeine  (for 
conversion),  hydrocodone,  and  opium 
were  insufficient  to  provide  for  the 
estimated  medical,  scientific,  research 
and  industrial  needs  of  the  United 
States,  estimated  export  requirements 
and  for  the  establishment  and 
maintenance  of  reserve  stocks. 
Mallinckrodt's  comments  were  based  on 
their  initial  1993  manufecturing  quotas, 

1992  year-end  inventories  and  actual 
and  projected  1993  sales. 

The  DEA  has  reviewed  the  involved 
companies’  1992  year-end  inventories, 
their  initial  1993  manufecturing  quotas 
and  their  actual  and  projected  1993 
sales  and  has  adjusted  the  revised  1993 
aggregate  production  quotas  for  codeine 
(for  conversion),  hydrocodone,  and 
opium  to  meet  the  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States. 

Relative  to  hydromorphone, 
Mallinckrodt  S{>ecialty  Chemicals 
Company  and  Knoll  Pharmaceutical 
Company  commented  that  the  proposed 

1993  aggregate  production  quota  for 
hydromorphone  is  insufficient  to  meet 
the  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States,  estimated  export 
requirements  and  for  the  establishment 
and  maintenance  of  reserve  stocks. 
Mallinckrodt’s  and  Knoll’s  comments 
were  based  on  their  initial  1993 
manufacturing  quotas,  1992  year-end 
inventories  and  actual  and  projected 
1993  sales  and  exports.  Taking  into 
consideration  the  involved  companies’ 

1992  year-end  inventories,  initial  1993 
manufacturing  quotas  and  actual  and 
projected  1993  ^es  and  exports,  the 
final  1993  aggregate  production  quota 
for  hydromorphone  was  adjusted 
accordingly. 

Regarding  levorphanol,  Mallinckrodt 
Specialty  Company  and  Hoffinan- 
LaRoche  Inc.  commented  that  the 
proposed  revised  1993  aggregate 
production  quota  is  insufficient  to  meet 
the  medical,  scientific,  research  and 
industrial  needs  of  the  United  States 
and  for  the  establishment  and 
maintenance  of  reserve  stocks. 
Mallinckrodt’s  and  Hoffman-LaRoche’s 
comments  were  based  on  their  initial 

1993  manufacturing  quotas,  1992  year- 
end  inventories  and  actual  and 
projected  1993  sales. 

The  DEA  has  reviewed  and  adjusted 
the  1993  aggregate  production  quota  for 
levorphanol.  The  adjustment  was  based 
on  the  involved  companies’  1993 
manufacturing  quotas  and  actual  and 
projected  1993  sales. 
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Hoflman-LaRoche  Inc.  also 
commented  that  the  proposed  revised 
1993  aggregate  production  quota  for 
lysergic  acid  and  diethylamide  was 
insufficient  to  meet  their  1993 
manufacturing  needs.  The  DEA  has 
reviewed  their  request  and  adjusted  the 
1993  aggregate  production  quota  for 
lysergic  add  diethylamide  accordingly. 

Canes  Chemicals  Inc.  also  commented 
that  the  propose  revised  1993  aggregate 
production  quotas  for  pentobarbital  and 
secobarbital  were  insufficient  to  provide 
for  the  estimated  medical,  sdentiflc, 
research  and  industrial  needs  of  the 
United  States  and  for  the  establishment 
and  maintenance  of  re'^rve  stocks. 

Canes’  comments  were  based  on  their 
initial  1993  manufaduring  quotas.  1992 
year-end  inventories,  and  adual  and 
proieded  1993  sales. 

The  DEA  has  reviewed  1992  year-end 
inventories,  the  initial  1993 
manufaduring  quotas  and  actual  and 
projeded  1993  sales  and  had  adjusted 
the  revised  1993  aggregate  produdion 
quotas  for  pentobarbital  and 
secobarbital  to  meet  the  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States. 

Concerning  fentanyl,  Johnson  Matthey 
Inc.  commented  that  the  proposed 
revised  1993  aggregate  production  quota 
is  insuffident  to  meet  the  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States  and  for  the 
establishment  and  maintenance  of 
reserve  stocks.  Johnson  Matthey’s 
comments  were  based  on  their  initial 
1993  manufaduring  quota,  1992  year- 
end  inventory  and  adual  and  projeded 
1993  sales. 

After  reviewing  Johnson  Matthey’s 
initial  1993  manufaduring  quota,  1992 
year-end  inventory  and  adual  and 
projeded  1993  sales,  the  DEA  has 
adjusted  the  revised  1993  aggregate 
pr^uction  quota  for  fentanyl 
accordingly. 

Relative  to  methylphenidate,  CIBA- 
CEICY  Corporation  and  MD 
Pharmaceutical  Inc.  commented  that  the 
proposed  revised  1993  aggregate 
production  quota  is  insufficient  to  meet 
the  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States  and  for  the  establishment 
and  maintenance  of  reserve  stocks.  1116 
comments  were  based  on  their  initial 
1993  manufadiuing  quotas,  1992  year- 
end  inventories  and  adual  and 
proj^ed  1993  sales. 

The  DEA  has  reviewed  the  involved 
companies’  1992  year-end  inventories, 
their  initial  1993  manufaduring  quotas 
and  their  adual  and  projected  1993 
sales  and  has  adjusted  the  revised  1993 
aggregate  produdion  quota  for 
methylphenidate  to  meet  the  medical. 


sdentific,  research  and  industrial  needs 
of  the  United  States. 

Lonza  Inc.  commented  that  the 
proposed  revised  1993  aggregate 
produdion  quotas  for  amphetamine  and 
phenylacetone  were  insuffident  to  meet 
the  estimated  medical,  scientific  and 
industrial  needs  of  the  United  States 
and  for  the  establishment  and 
maintenance  of  reserve  stocks.  Lonza’s 
comments  were  based  on  their  initial 
1993  manufaduring  quotas,  1992  year- 
end  inventories  and  adual  and 
projeded  1993  sales.  Taking  into 
consideration  the  above  fadors,  the  DEA 
has  adjusted  the  revised  1993  aggregate 
produdion  quota  for  amphetamine  and 
phenylacetone  accordingly. 

Pursuant  to  Section  3(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291,  the 
Diredor  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

These  adions  have  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

■The  Administrator  hereby  certifies 
that  this  adion  will  have  no  significant 
impad  upon  small  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Ad.  5  U.S.C.  601, 
et.  seq.  The  establishment  of  annual 
aggregate  produdion  quotas  for 
Schedules  I  and  n  controlled  substances 
is  mandated  by  law  and  by  international 
commitments  of  the  United  States.  Such 
quotas  impact  predominantly  upon 
major  manufadurers  of  the  affeded 
controlled  substance. 

Therefore,  under  the  authority  of  the 
Attorney  General  by  sedion  306  of  the 
Controlled  Substances  Ad  of  1970  (21 
U.S.C.  826)  and  delegated  to  the 
Administrator  of  the  DEA  by  §  0.100  of 
title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  of  the 
DEA  hereby  orders  that  the  1993  revised 
aggregate  produdion  quotas  for 
Schedules  I  and  II  controlled 
substances,  expressed  as  grams  of 
anhydrous  acid  or  base,  he  established  ’ 
as  follows: 


Basic  class 

Established 
initial  1993 
quotas  (in 
grams) 

Schedule  1: 

2,5-Dimethoxyamphetamine  . 

15,300,000 

Lysergic  acid  diethyiamide  ... 

121 

Schedule  II: 

Amphetamine . 

238,000 

Codeine  (for  conversion)  . 

10,331,000 

Desoxyephedrine . 

1,000,000 

Basic  class 

Established 
initial  1993 
quotas  (in 
grams) 

984,000  grams  of  levodesoxyephedrine  for 
use  in  a  norKontroUed,  rxxiprescription 
product  and  16,000  grams  for  meth- 
amphetamine. 

Dihvdrocodeine  . 1  367.000 

Dipherraxylate . 

Fentanyl  . 

HyrlmmrlnnA . 

948,000 

90,000 

7,404,000 

Hydromorphone . 

Levorphanol  . 

Methamphetamine  (for  corv 

version) . 

MAthylphAnidatA . 

352,000 

10,400 

150,000 

5,000,000 

Mixed  Alkaloids  of  Opium  _ _ 

Opium  (tinctures,  extracts, 
etc.  expressed  in  terms  of 

USP  powdered  opium) _ 

Oxycodone  (for  conversion)  . 
Oxymorphone  . 

PAntnharhital  . 

0 

1,172,000 

600 

250 

16,192,000 

Phenylacetone  (for  conver¬ 
sion)  . . . 

Secobarbital . 

880,000 

587,800 

Dated:  September  27, 1993. 

Robert  C  Bonner, 

Administrator  of  Drug  Enforcement. 

IFR  Doc.  93-24593  Filed  10-6-93;  8:45  ami 
BILUNG  CODE  4410-0B-M 
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Employment  and  Training 
Administration 

[TA-W-27,118,  etc.] 

Bethlehem  Steel  Corp.,  Bar,  Rod  and 
Wire  Division,  Johnstown,  PA.,  et  al.; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of  Metallurgical  & 
Quality  Assurance  Group.  TA-W- 
27,118A,  Chicago.  IL;  TA-W-27,118B, 
Detroit,  MI;  TA-VV-27,118C,  Cleveland. 
OH;  TA-W-27.118D.  New  York.  NY; 
and  TA-W-27,118E.  Charlotte,  NC. 

As  a  result  of  a  U.S.  Court  of 
International  Trade  remand  dated 
February  17, 1993  in  United 
Steelworkers  of  America  and  its  Locals 
2632,  2335  and  9157  v.  Secretary  of 
Labor,  Court  Number  (92-09-00603)  the 
Department  of  Labor  did  a  further 
investigation  and  issued  a  Revised 
IDetermination  on  Reconsideration.  The 
revised  notice  was  issued  on  May  18, 
1993  and  is  applicable  to  all  workers  of 
the  Bar,  Rod  Wire  Division  of  the 
subject  firm.  Workers  at  the  Wire  mill 
were  denied  certification.  The 
determinations  were  published  in  the 
Federal  Register  on  May  25, 1993  (58 
FR  30070). 
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At  the  request  of  the  company,  the 
Department  reviewed  the  revis^ 
certification  for  workers  of  Bethlehem 
Steel  Corporation’s  Johnstown, 
Pennsylvania  plant.  New  findings  show 
that  all  of  the  workers  in  the 
"Metallurgical  &  Quality  Assurance 
Group  of  Bethlehem  Corporation’s  Bar. 
Rod  &  Wire  Division  in  Chicago, 

Illiimis;  Detroit.  Michigan;  Cleveland, 
Ohio;  New  York,  New  York  and 
Charlotte,  North  Carolina  were  laid  off 
in  mid-1992. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers 
engaged  in  steelmaking  and  the 
pr^uction  of  bar  products  at  the  Bar, 
Rod  and  Wire  Division  of  Bethlehem 
Steel  Corporation.  The  amended  notice 
applicable  to  TA-W-27,118  is  hereby 
issued  as  follows: 

All  workers  of  Bethlehem  Steel 
Corporation,  Bar  Rod  &  Wire  Division, 
Johnstown,  Pennsylvania  and  the 
Metallurgical  &  Quality  Assurance  Group  in 
Chicago,  Illinois;  Detroit,  Michigan; 
Cleveland,  Cttiio;  New  York,  New  York  and 
Charlotte,  North  Carolina  engaged  in 
steelmaking  and  the  production  of  of  bar 
piroducts  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  26, 1991  are  eligible  to  apply  for 
adjustmem  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

It  is  frirther  determined  that  all  workers  of 
the  wire  mill  of  Bethlehem  Steel  Corporation, 
Bar,  Rod  &  Wire  Division,  Johnstown, 
Pennsylvania  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  of  1974. 

Signed  at  Washington,  DC,  this  28th  day  of 
September  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-24658  Filed  lD-6-93;  8:45  am) 
BILUNG  cooe  4510-30-M 


[TA-W-^S.eeS] 

Horizon  Potash  Corp.,  Carlsbad,  NM; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

After  being  granted  a  filing  extension, 
the  United  Steelwoikers  of  America 
(USW)  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance  (TAA). 
The  denial  notice  was  signed  on  July  13, 
1993  was  published  in  the  Federal 
Register  on  July  27, 1992  (58  FR  40161). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 


(2)  If  it  appears  that  the  determination 
OHnplained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

A  review  of  the  findings  shows 
approximately  half  of  Horizon’s  potash 
went  to  the  expiort  market  in  the 
relevant  time  period.  Industry  experts 
state  that  the  former  Soviet  Union,  once 
the  largest  fertilizer  user  in  the  world, 
has  cut  consumption  by  two-thirds 
since  the  fail  of  communism.  Industry 
experts  state  that  reformers  in  Russia 
have  left  farmers  on  their  own. 

Neither  the  loss  of  export  markets  or 
price  would  provide  a  basis  for  a  worker 
group  certification. 

The  Department’s  denial  was  based 
on  the  fact  that  the  increased  import 
criterion  and  the  “contributed 
importantly’’  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  were  not  met. 

U.S.  imports  of  potash  declined  in 
1992  compared  to  1991  and  in  the  12- 
month  period  May  through  April  1992- 
93  compared  with  the  same  period  in 
1991-92.  The  “contributed  importantly” 
test  is  generally  demonstrated  through  a 
survey  of  the  workers’  firm’s  customers. 
The  Department’s  survey  showed  that 
most  of  the  respondents  did  not  increase 
their  import  purchases  while  reducing 
their  purchases  fiom  Horizon.  The  one 
respondent  with  decreased  purchases 
fi'om  Horizon  and  increased  imports 
was  not  significant. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  28th  day  of 
September  1993. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 
Actuarial  Service,  Unemployment  Insurance 
Service. 

[FR  Doc.  93-24659  Filed  10-6-93;  8:45  am) 
BILUNC  CODE  461B-30-M 
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[TA-W-26,e41.  TA^W-26,041 A] 

Nerco  OH  and  Gas,  Inc.;  Vancouver, 

WA  and  Portland,  OR;  Amended 
Certification  Regarding  EligibiHty  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a  Revised 
Determination  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  3, 1991,  applicable  to  all 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  October  11, 1991  (56  FR  51405). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  subject 
certification.  New  findings  show  that  on 
September  28, 1993,  Louisiana  Land 
and  Exploration  Company  pmrchased 
Nerco  Oil  and  Gas,  Inc.,  Vancouver, 
Washington  and  Portland,  Oregon. 
Accordingly,  Louisiana  Land  and 
Exploration  Company  replaces  Nerco 
Oil  and  Gas,  Vancouver,  Washington 
and  Portland,  Oregon  as  the  employer  of 
the  former  Nerco  Oil  and  Gas  workers. 

Accordingly,  the  Elepartment  is 
amending  the  certification  to  show  that 
the  Louisiana  Land  and  Exploration 
Company  is  the  successor-in-interest 
firm  to  Nerco  Oil  and  Gas,  Vancouver, 
Washington  and  Portland,  Oregon  and 
that  all  workers  separated  on  or  after  the 
purchase  date  (September  28, 1993)  may 
apply  foT'adjustment  assistance  imder 
TA-W-27,445  issUed  to  workers  of 
Louisiana  Land  &  Exploration  Company, 
New  Orleans,  Louisiana. 

The  amended  notice  applicable  to 
TA-W-26,041  and  TA-W-26.041A  is 
hereby  issued  as  follows: 

All  workers  of  Nerco  Oil  and  Gas 
Company,  Inc.,  Vancouver,  Washington,  and 
Portland,  Oregon  also  known  as  Louisiana 
Land  and  Exploration  Company,  the 
successor-in-interest  firm,  who  became 
totally  or  partially  separated  firom 
employment  on  or  after  September  28, 1993 
are  eligible  to  apply  for  adjustment  assistance 
under  TA-W-27,445  issued  to  workers  of 
Louisiana  Land  &  Exploration  Company, 

New  Orleans,  Louisiana. 

Signed  at  Washington,  DC,  this  29th  day  of 
September  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  93-24657  Filed  18-6-93;  8:45  am) 
BILLING  COOE  4S10-30-M 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biochemistry  and 
Moiecuiar  Structure  and  Function; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting:  Advisory  Panel  for 
Biochemistry  and  Molecular  Structure 
and  Function — Panel  B. 

Date  and  Time:  Monday,  Tuesday, 
and  Wednesday,  October  25,  26,  and  27, 
1993, 8:30  a.m.  to  5  p.m. 

Place:  The  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
room  330,  Arlington,  Virginia  22201. 
Type  of  Meeting:  Closed. 

(intact  Person:  Dr.  Kamal  Shukla, 
Program  Director  for  Molecular 
Biophysics,  Room  655,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22201. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  research  proposals 
submitted  to  the  Molecular  Biophysics 
Program  of  the  Division  of  Molecular 
and  Cellular  Biosciences  at  NSF  for 
financial  support. 

Agenda:  To  review  and  evaluate 
research  proposals  submitted  to  the 
Molecular  Biophysics  Program  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  October  4, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-24625  Filed  10-6-93;  8:45  am) 
BILUNQ  CODE  755S-01-M 


Advisory  Panel  for  Biochemistry  and 
Moiecuiar  Structure  and  Function; 
Meeting 

In  accordance  with  the  Federal 
advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for 
Biochemistry  and  Molecular  Structure 
and  Function  in  the  Division  of 
Molecular  and  Cellular  Biosciences — 
Panel  C. 

Date  and  time:  Thursday,  Friday,  and 
Saturday,  (Dctober  28,  29,  and  30, 1993, 
8:30  a.m.  to  5  p.m. 


Place:  Holiday  Inn  at  Ballston,  The 
Wilson  Room,  4610  North  Fairfax  Drive 
Arlington,  Virginia  22201. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Robert  L.  Uffen, 
Program  Director  for  Metabolic 
Bio^emistry,  room  655,  Division  of 
Molecular  and  Cellular  Biosciences, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Virginia 
22201. 

Purpose  of  meeting:  To  provide 
advice  and  recommendations 
concerning  research  proposals 
submitted  to  the  Metabolic 
Biochemistry  Program  of  the  Division  of 
Molecular  and  Cellular  Biosciences  at 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
research  proposals  submitted  to  the 
Metabolic  Biochemistry  Program  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  October  4, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-24628  Filed  10-6-93;  8:45  am) 
BILUNG  CODE  7555-01-M 


Committee  of  Visitors  of  the  Advisory 
Committee  for  Computer  &  Information 
Science  &  Engineering;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Computer  &  Information  Science  & 
Engineering 

Date  and  time:  October  28-29, 1993; 
8:30  a.m.  to  5  p.m. 

Place:  Room  416,  National  Science 
Foundation,  1800  G  Street,  NW., 
WashingtonrDC  20550 

Type  of  meeting:  Closed. 

Contact  person:  Aubrey  Bush,  NCRI, 
National  Science  Foundation,  room  416, 
Washington,  DC  20550  (202-357-9717) 

Purpose  of  meeting:  To  provide 
oversight  review  of  the  Networking  & 
Communications  Research  Program. 

Agenda:  To  carry  out  Committee  of 
Visitors  review,  including  examination 
of  decisions  on  proposals,  reviewer 
comments,  and  other  privileged 
materials. 


Reason  for  closing:  The  meeting  is 
closed  to  ^e  public  because  the 
Committee  is  reviewing  proposal 
actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals 
if  they  were  disclosed.  It  discussions 
were  open  to  the  public,  these  matters 
that  are  exempt  under  5  U.S.C  552b. 
(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  improperly  be 
disclosed. 

Dated:  October  4, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-24627  Filed  10-6-93;  8:45  am) 
BILUNQ  CODE  7SSS-01-M 


Advisory  Panel  for  Cell  Biology; 

Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for  Cell 
Biology  (Sub-Panel  A)  in  the  Division  of 
Molecular  and  Cellular  Biosciences. 

Date  and  time:  October  25-27, 1993; 
8:30  a.m.  to  5  p.m. 

Place:  National  Science  Foundation, 
4201  Wilson  Boulevard,  room  340, 
Arlington,  VA  22201.  Arlington, 

Virginia  22201. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Maryanna 
Henkart,  Program  Director  for  Cell 
Biology  (Signal  Transduction  & 
Regulation),  room  325,  National  Science 
Foundation,  1800  G  Street,  NW., 
Washington,  DC  20550.  Telephone:  202/ 
357-7474. 

Purpose  of  meeting:  To  provide 
advice  and  recommendations 
concerning  research  proposals 
submitted  to  the  Cell  Biology  Program  of 
the  Division  of  Molecular  and  Cellular 
Biosciences  at  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
research  proposals  submitted  to  the  Cell 
Biology  Program  (Signal  Transduction  & 
Regulation)  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  conHdential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  proposals. 
These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 
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Dated:  October  4. 1993 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-24626  Filed  10-6-93;  8:45  am] 
BILUNQ  CODE  75a6-01-M 


Advisory  Panel  for  Genetics  and 
Nucleic  Acids;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting;  Advisory  Panel  for  Genetics 
(Panel  A)  and  Nucleic  Acids. 

Date  and  time:  October  28-30, 1993 
horn  8:30  a.m.  to  5  p.m. 

Place:  Inn  by  the  Sea,  7830  Fay 
Avenue,  La  Jolla,  California. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Philip  Harriman, 
Program  Director  for  Genetics,  Division 
of  Molecular  and  Cellular  Biosciences, 
room  325,  National  Science  Foundation, 
1800  G  St.  NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-9687. 

Purpose  of  meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
proposals  submitted  to  the  Genetics 
Program  in  the  Division  of  Molecular  & 
Cellular  Biosciences  at  NSF  as  part  of 
the  selection  process  of  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  October  4, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-24623  Filed  10-6-93;  8:45  am) 
BILUNG  CODE  7SS6-01-M 


Advisory  Panel  for  Genetics  and 
Nucleic  Acids;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting;  Advisory  Panel  for  Genetics  ■ 
(Panel  B)  and  Nucleic  Acids. 

Date  and  time:  October  24-26, 1993 
horn  8:30  a.m.  to  5  p.m. 

Place:  Inn  by  the  Sea,  7830  Fay 
Avenue,  La  Jolla,  California. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  DeLill  Nasser, 
Program  Director  for  Genetics,  Division 


of  Molecular  and  Cellular  Biosciences, 
room  325,  National  Science  Foundation, 
1800  G  St.  NW.,  Washington.  DC  20550. 
Telephone:  (202)  357-0112. 

Purpose  of  meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
proposals  submitted  to  the  Genetics 
Program  in  the  Division  of  Molecular  & 
Cellular  Biosciences  as  NSF  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Govenunent  in  the  Sunshine  Act. 

Dated:  October  4, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-24624  Filed  10-6-93;  8:45  ami 
BILUNQ  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRG). 

ACTION:  Notice  of  OMB  review  of 
information  collection. 

SUMMARY:  The  NRG  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Generic  Letter  91-02, 
“Reporting  Mishaps  Involving  LLW 
Forms  Prepared  for  Disposal.” 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Reports  are  made  only  when 
the  licensee  or  waste  processor 
experiences  a  mishap  that  is  reportable 
under  the  guidelines  described  in  the 
Generic  Letter. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  power  reactor  licensees 
and  Agreement  State  and  non- 
Agreement  State  waste  processors  and 
disposal  site  operators. 


6.  An  estimate  of  the  number  of 
responses  annually:  34. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  272  hours  (an  ' 
average  of  8  hours  per  response). 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies:  Not 
applicable. 

9.  Abstract:  Generic  Letter  91-02 
encourages  voluntary  reporting  (by  both  ^ 
waste  form  generators  and  processors)  of 
information  concerning  mishaps  to  low- 
level  radioactive  waste  (LLW)  forms 
prepared  for  disposal.  Ihe  information 

is  used  by  NRG  to  determine  whether 
followup  action  is  necessary  to  assure 
protection  of  public  health  and  safety. 

The  revision  reflects  a  decrease  in 
burden  because  of  a  lower  number  of 
reports  received  than  had  been 
previously  estimated. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRG  Public  Doexunent  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Tim  Hunt,  Office  of  Information  and 
Regulatory  Afiairs  (3150-0156),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comihents  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRG  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  28th  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc.  93-24667  Filed  10-6-93;  8:45  am) 
BILLWQ  CODE  7590-«1-M 


[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  firom  the  requirements  of 
10  CFR  part  50,  appendix  A,  General 
Design  Criterion-2  (GDC-2)  to  Virginia 
Electric  and  Power  Company  (the 
licensee),  for  the  North  Anna  Power 
Station,  Units  No.  1  and  No.  2  (NA-1&2) 
located  in  Louisa  County,  Virginia. 

Environmental  Assessment 
Identification  of  Proposed  Action 
The  proposed  exemption  would  allow 
temporary  relief  fixim  the  requirements 
of  GDC-2  for  NA-1&2  during  the  Phase 
1,  Stage  4  service  water  (SW)  system 
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restoration  program.  The  scope  of  Stage 
4  activities  involves  restoration  of  the 
two  24-ind)  auxiliary  SW  supply  lines 
from  Lake  Anna  to  the  main  SW 
headers.  The  exemption  would  permit 
the  temporary  removal  of  the  earth 
which  provides  missile  protection  for 
the  auxiliary  SW  system  piping  in  the 
yard  area  north  of  the  turbine  buildirrg. 
Implementation  of  the  Stage  4  effort  will 
require  a  temporary  exemption  from 
GDC-2  for  a  perioa  of  time  beginniitg 
January  3. 1994,  and  ending  O^ober  14. 
1994  (i.e.,  prior  to  the  start  of  the  next 
scheduled  NA-1  refueling  outage). 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  in 
order  to  pennit  the  completion  of  highly 
desirable  upgrades  on  the  auxiliary  SW 
system  without  the  need  for  unplaimed 
unit  outages  or  unduly  extending  the 
next  several  scheduled  refueling 
outages.  The  niase  1,  Stage  4  effort 
would  be  performed  during  dual  unit 
operating  conditioiM  and  would  not 
require  unit  outages. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
involve  any  measurable  environmental 
imptacts  during  normal  operation  since 
the  plant  configuration  is  changed  only 
minimally  and  plant  operation  is  not 
changed.  The  hkelihoM)  of  tornado- 
generated  or  other  high  wind-generated 
missile  damage  during  the  time  the 
exemption  would  be  in  effect  which 
would  affect  equipment  required  to 
operate  to  avoid  radiological  impact  is 
low.  Thus,  the  proposed  exemption 
would  not  significantly  affect  &e 
probability  or  consequences  of  potential 
reactor  accidents  and  would  not 
otherwise  affect  radiological  plant 
effluents.  Consequently,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential  non- 
radfological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  owner-controlled 
area  defined  in  10  CFR  part  20.  The 
Stage  4  refurbishment  activities  do  not 
affect  non-radiological  plant  effluents 
and  there  is  no  other  environmental 
impact.  Therefore,  the  staff  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

The  principal  alternative  to  requesting 
the  temporary  exemption  for 
implementation  of  the  Phase  1  Stage  4 


SW  restoraticm  project  would  be  to 
comply  with  die  restrictive 
requirements  of  GDC-2.  However,  this 
alternative  would  not  significantly 
enhance  the  protection  of  the 
enviroiunent,  and  would  result  in  a 
significant  loss  of  power  generation 
since  a  dual  unit  outage  would  be 
required. 

Alternative  Use  of  Resources 
This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  April  1973  Final 
Environmental  Statement  for  the  North 
Anna  Power  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consuhed  with  the 
State  of  Virginia  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action 
would  not  have  a  significant  effect  on 
the  quality  of  the  human  environment 
and  has  determined,  therefore,  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  July  30, 
1993,  which  is  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  The  Gelman  Building. 
2120  L  Street  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Alderman  Library, 
Special  Collections  Department, 
University  of  Virginia,  Charlottesville, 
Virginia  22903-2498. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 

Herbert  N.  Berkow, 

Director,  Project  Directorate  B-2,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc  93-24671  Filed  10-6-93;  8:45  ami 
BILLING  COOK  7SQ0-0VM 


Correction  to  Biweekly  Notice; 
Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Consideration 

In  notice  document  93-23732 
beginning  on  page  50960,  in  the  issue  of 
W^nesday,  ^ptember  i9, 1993,  make 
the  following  correction. 

In  the  second  column  on  page  50961, 
first  paragraph  begiiming  “By  Ck:tober 
15, 1993,  *  *  *  ”  should  he  corrected 
to  read  “By  October  29, 1993,  *  *  * 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  September  1993. 


For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director,  Division  iff  Reactor  Projects — l/U, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  93-24670  Filed  10-6-93;  8:45  am| 
BN.LINO  cooe  TS«9-eMa 


[Docket  No.  50-344) 

Exemption 

In  the  Matter  Portland  GenenJ  Electric 
Company  (Trojan  Nuclear  Plant). 

I 

The  Portland  General  Electric 
Company  (PCE  or  the  licensee),  is  the 
holder  of  Facility  Operating  License  No. 
NPF-1,  which  authorizes  possession 
and  maintenance  of  the  Trojan  Nuclear 
Plant  (TNP  or  plant).  The  license 
provides,  among  other  things,  that  the 
plant  is  subject  to  all  rules,  regulations, 
and  Oders  of  the  Commission  now  or 
hereafter  in  effect  The  facility  is  a 
permanently  shutdown  pressurized 
water  reactor,  currently  in  the  process  of 
being  decommissioned,  and  is  located  at 
the  PGE  site  in  Columbia  County, 

Oregon. 

U 

The  licensee,  by  letter  dated  February 
2, 1993,  informed  the  NRC  that  TNP  had 
permanently  ceased  power  operations, 
all  fuel  had  been  removed  from  the 
reactor  to  the  fuel  pool,  and  that  PCE 
had  begun  to  develop  detailed  plans  to 
decommission  the  facility.  The  NRC,  in 
License  Amendment  190,  dated  May  5. 
1993,  modified  License  NPF-1  to  a 
Possession  Only  License  (POL).  The 
licensees  conditioned  so  that  TNP  is  not 
authorized  to  operate  the  reactor  or 
place  fuel  in  the  reactor  vessel,  thus 
formalizing  the  commitment  of  the 
licensee  to  permanently  cease  power 
operations. 

By  letter  dated  June  17, 1993.  the 
licensee  requested  an  exemption  fiom 
certain  safeguards  requirements  of  10 
CFR  73.55  as  discuss^  in  Section  V 
which  were  designed  for  an  operating 
power  reactor  fo^lity  and  are 
unnecessary  for  TNP  in  its  defueled 
condition. 

Ill 

The  bases  of  the  Licensee  for  the 
exemption  request  are  that  the  reactor 
has  b^n  defueled,  the  fuel  placed  in  the 
spent  fuel  storage  pool,  and  that  the 
reactor  cannot  be  returned  to  operation 
because  of  the  proviSons  of  the  May  5, 
1993,  POL.  The  request  is  also  premised 
on  a  TNP  Threat  Analysis  which 
documents  that  an  act  of  radiological 
sabotage  will  not  result  in  a  radiation 
dose  greater  than  the  limits  provided  in 
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the  Environmental  Protection  Agency 
Protective  Action  Guides  (PAGs)  and 
that  the  proposed  TNP  Defueled  'frojan 
Security  Plan  reflects  a  level  of  security 
commensurate  with  the  security  threats 
associated  with  a  permanently 
shutdown  and  denieled  TNP. 

The  requirements  of  10  CFR  73.55 
were  promulgated  to  provide  protection 
of  a  facility  against  a  design  basis 
sabotage  threat  in  consideration  of  the 
conditions  associated  with  an 
operational  power  reactor.  When 
compared  with  an  operational  power 
reactor  facility,  the  status  of  TNP 
provides  a  significantly  reduced  risk 
from  a  radiological  release  as  a 
consequence  of  sabotage.  The  range  of 
credible  accidents  and  accident 
consequences  for  TNP  were  limited 
because  of  the  currently  shutdown  and 
defueled  condition.  The  Defueled 
Security  Plan,  which  remains  relevant 
to  the  defueled  status,  provides  an 
adequate  basis  for  an  acceptable 
safeguards  program. 

IV 

The  stafl,  based  on  its  independent 
evaluation,  agrees  with  the  analyses  of 
the  licensee  and  concludes  that 
sufficient  bases  have  been  presented  for 
our  approval  of  the  exemption  request. 
Docviments  submitted  with  the  June  17, 
1993  exemption  request  of  the  licensee, 
and  subsequent  July  29, 1993  submittal 
of  changes  request^  by  the  NRC  stafl, 
with  the  exception  of  the  Defueled 
Trojan  Nuclear  Plant  Security  Force 
Training  and  Qualification  Plan  (PGE- 
1059,  Revision  0),  are  classified  as 
Safeguards  Information  and 
consequently  are  not  publicly  available. 

V 

Based  on  Sections  III  and  IV,  above, 
the  Commission  has  determined  that 
pursuant  to  10  CFR  73.5,  this  exemption 
is  authorized  by  law,  will  not  present  an 
imdue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  to  the  Portland 
General  Electric  Company  from  certain 
requirements  of  10  CFR  73.55  as 
requested  in  its  letter  of  June  17, 1993. 
This  exemption  concerns  portions  of  an 
onsite  physical  protection  system  and 
security  organization  which  are  no 
longer  needed  for  the  Trojan  Nuclear 
Plant  in  its  permanently  defueled 
condition,  as  determined  by  the 
Commission  in  its  review  of  the  revised 
security  and  training  and  qualification 
plan  of  the  licensee,  provided  that  (1) 
the  reactor  is  void  of  all  fuel,  (2)  the  ffiel 
is  stored  in  the  spent  fuel  pool,  and  (3) 
the  TNP  Security  Plan  (Defueled 


Condition),  Revision  0  dated  July  26, 
1993,  and  TNP  Security  Force  Training 
and  Qualification  Plan  (Defueled 
Condition),  Revision  0  dated  June  17, 
1993  are  implemented. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  eflect  on  the  quality  of  the 
human  environment  (58  FR  51116). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  30th  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director,  Division  of  Operating  Reactor 
Support,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  93-24668  Filed  10-6-93;  8:45  ami 
BILUNO  CODE  7S«M>1-M 


[Docket  No.  50-344] 

Exemption 

In  the  matter  of  Portland  General  Electric 
Company,  et  al.  (Trojan  Nuclear  Plant). 

I 

The  Portland  General  Electric 
Company  (PGE  or  the  licensee)  is  the 
holder  of  Possession  Only  License  No. 
NPF-1,  which  authorizes  possession 
and  maintenance  of  the  Trojan  Nuclear 
Plant  TNP  or  the  plant).  The  license 
provides,  among  other  things,  that  the 
plant  is  subject  to  all  rules,  regulations, 
and  Orders  of  the  Commission  now  or 
hereafter  in  eflect. 

The  facility  is  a  permanently  shut 
down  pressurized  water  reactor  and  is 
located  at  the  licensee  site  in  Columbia 
County,  Oregon. 

II 

On  January  27, 1993,  the  licensee 
submitted  a  letter  notifying  the  NRC  that 
PGE  decided  to  permanently  cease 
power  operations  at  TNP.  On  February 

2. 1993,  the  licensee  also  submitted  a 
letter  to  the  NRC  informing  the  stafl  that 
as  of  January  27, 1993,  all  reactor  fuel 
had  l^n  moved  to  the  spent  fuel  pool. 
In  a  letter  of  February  17, 1993,  the 
licensee  committed  to  not  move  new  or 
spent  fuel  into  the  reactor  building 
without  prior  NRC  approval.  On  March 

24. 1993,  the  NRC  issued  an  order 
confirming  the  licensee  commitment  not 
to  move  new  or  spent  fuel  into  the 
reactor  building  without  prior  NRC 
approval.  On  May  5, 1993,  the 
Conunission  issued  Amendment  No. 

190  for  Facility  Operating  License  No. 
NPF-1,  converting  the  license  to  a 
possession  only  status. 

By  letter  dated  March  9, 1993,  PGE 
submitted  a  request  for  exemption  fit>m 


certain  sections  of  10  CFR  50.47, 
“Emergency  Plans,”  and  10  CFR  part  50, 
appenffix  E,  paragraph,  IV,  “Content  of 
Emergency  Plans.”  The  requested 
exemption  addressed  two  areas:  (1)  the 
discontinuance  of  the  need  for  oflsite 
planning,  and  (2)  the  reduced  onsite 
planning  needs  of  the  Trojan 
Permanently  Defueled  Emergency  Plan. 
On  September  8, 1993,  the  stafl  and  PGE 
held  a  telephone  conversation  to  discuss 
this  exemption  request.  As  a  result  of 
this  conversation  the  licensee,  by  letter 
dated  September  14, 1993,  modified  the 
March  9, 1993  exemption  request  by 
returning  certain  requirements  to  10 
CFR  50.47  and  10  CFR  part  50, 
appendix  E,  paragraph  IV,  originally 
requested  for  exemption  that  were  still 
considered  applicable  to  TNP. 

m 

The  justification  presented  by  the 
licensee  for  the  exemption  request  is 
that  the  reactor  has  b^n  defueled  and 
the  fuel  removed  from  the  containment 
building  to  the  spent  fuel  pool  and  the 
reactor  would  not  be  returned  to 
operation  because  of  the  February  17, 
1993,  letter  from  PGE  certifying  that  fuel 
would  not  be  moved  back  into  the 
containment  building  without  prior 
NRC  approval.  The  licensee  indicated 
that  the  potential  risk  to  the  public  was 
significantly  reduced  and  the  range  of 
alible  accidents  and  accident 
consequences  for  TNP  were  limited  for 
the  currently  configured  shutdown  and 
defueled  condition.  The  licensee 
determined  that  the  most  limiting 
accident  for  this  facility  in  its 
permanently  shutdown  defueled  state  is 
a  fuel  handling  accident. 

The  NRC  stafl  has  independently 
calculated  the  oflsite  doses  resulting 
from  such  a  fuel  handling  accident.  The 
stafl  analysis  shows  that  the  doses  at  the 
exclusion  area  boimdary  are  a  small 
fraction  of  the  Environmental  Protection 
Agency  (EPA)  Protective  Action  Guides 
(PAGs).  The  doses  calculated  by  the 
licensee  at  the  exclusion  area  boundary 
for  the  whole  body,  the  thyroid,  and  the 
skin  were  also  a  small  fi'action  of  the 
EPA  PAGs.  Under  the  general  guidelines 
defining  emergency  classifications  in 
NUREG-0654/FEMA-REP-1,  Revision 
1,  “Criteria  for  Preparation  and 
Evaluation  of  Radiological  Emergency 
Response  Plans  and  Pi^edures  in 
Support  of  Nuclear  Power  Plants,” 
dated  November  1980,  for  an  accident  of 
this  nature,  the  level  of  severity  would 
not  reach  a  point  where  oflsite 
protective  actions  would  be  warranted. 

TTie  NRC  stafl  has  reviewed  the 
planning  standards  of  10  CFR  50.47(b), 
the  requirements  of  appendix  E  to  10 
CFR  part  50,  the  guidance  criteria  of 
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NUREG-0654,  and  NUMARC/NESP- 
007,  “Methoddogy  for  Development  of 
Emergency  Action  Levels,’’  taking  into 
consideraticm  the  current  plant  status 
and  inherent  low  risk  posed  by  the  TNP. 
The  staff  also  reviewed  the  requirements 
of  10  CFR  50.47(d)  for  a  license 
authorizing  only  hiel  loading  and  low 
power  testing;  these  requirements 
address  the  decreased  risk  associated 
with  low  power  operation  and  are 
generally  appropriate  fcv  reviewing  the 
offsite  needs  for  emergency  plairs  at 
TNP  in  its  current  status. 

The  NRC  staff,  in  a  letter  dated  May 
18, 1993,  requested  that  the  licensee 
examine  a  hypothetical  accident 
sequence  involving  the  complete  or 
partial  loss  of  water  from  the  TNP  spent 
fuel  pool  as  a  result  of  a  major  seismic 
event  near  the  plant.  This  beyond 
design  basis  postulated  accident 
sequence,  described  in  NUREG-1353. 
could  result  in  a  zirconium  fuel 
cladding  fire  in  some  of  the  recently 
irradiated  spent  reactor  fuel  stored  in 
the  pool  that  could  then  propagate 
through  the  spent  fuel  pool  and  result 
in  a  significant  radioactive  release,  with 
possibly  significant  offsite 
consequences.  The  licensee  responded 
to  the  staff  request  for  additional 
analysis  by  letter  dated  June  17, 1993. 
The  staff  conducted  a  review  of  the 
licensee  submittal  and  determined  the 
TNP  spent  fuel  pool  will  maintain,  with 
an  adequate  margin,  its  structural 
integrity  even  for  an  earthquake  with  a 
resulting  ground  acceleration  value  of 
0.5g.  The  0.5g  value  was  found  to  be 
appropriate  for  the  geographic  location 
of  TNP  and  could  be  used  to  evaluate 
plant  vulnerabilities  significantiy 
beyond  the  design  basis.  Therefore,  the 
staff  concluded  that  there  is  an 
extremely  low  likelihood  of  a  complete 
or  partial  loss  of  water  from  the  TNP 
spent  fuel  pool.  Furthermore,  the  staff 
has  also  determined  that  in  view  of  the 
low  likelihood  of  the  event  and  the  time 
elapsed  since  shut  down  of  the  facility, 
and  the  configuration  of  the  fuel  in  the 
spent  fuel  pool,  there  would  be 
sufficient  time  after  a  postulated  loss  of 
water  and  before  the  initiation  of  a 
cladding  fire  for  the  licensee  to 
implement  actions  to  preclude  the 
gradual  heating  up  of  the  spent  fuel.  The 
licensee  has  implemented  procedures 
that  provide  this  additional  level  of 
protection  using  a  variety  of  cooUng 
water  sources.  The  length  of  time 
available  also  provides  confidence  that 
additional  offsite  measures  could  be 
taken  without  pre-planning,  if  required. 
Thus,  the  staff  concludes  that  offsite 
emergency  planning  is  not  now 
warranted  at  the  Trojan  plant. 


The  licensee  has  also  requested  a 
revision  to  their  physical  security  plan 
for  the  plant.  The  staff  h€M  review^  the 
proposed  changes  to  the  phy^cal 
security  plan  and  has  determined  that 
the  revis^  plan  provides  an  acceptable 
level  of  security  to  protect  the  spent  fuel 
pool  against  a  design  basis  sabotage 
threat. 

Considering  the  permanently 
shutdown  and  defueled  status  of  the 
facility,  the  configuration  of  the  stored 
fuel  and  the  length  of  time  since  power 
operation,  the  staff  concludes  that  the 
INP  can  discontinue  offsite  mnergency 
planning.  Therefore,  an  exemption  from 
10  CFR  50.54(q),  which  incoiporates  by 
reference  the  standards  of  10  CFR 
50.47(b)  and  the  requirements  of  10  CFR 
part  50,  appendix  E.  whicdi  pertains  to 
operating  plants,  would  allow  TNP  to 
discontinue  offsite  planning  activities 
and  reduce  the  scope  of  its  onsite 
response  by  eliminating  those  onsite 
activities  previously  needed  to  sup^rt 
offsite  planning  activities.  The  licensee 
will  identify  the  actions  that  they  will 
take  to  implement  the  still  applicable 
portions  of  the  planning  standards  of  10 
CFR  50.47(b)  and  requirements  of 
appendix  E  in  their  Permanently 
Defueled  Emergency  Plan  (PDEP). 

The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present.  In  the  PGE 
letter  of  March  9, 1993,  these  special 
circumstances  were  addressed  as 
follows: 

10  CFR  50.12(a)(2)(ii}  states,  “Application 
of  the  regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying  purpose 
of  the  rule;*  *  *” 

The  degree  of  emergency  planning  and 
preparedness  necessary  to  provide  adequate 
protection  of  the  public  health  and  safety  in 
a  permanently  shutdown  and  defueled 
condition  is  significantly  less  than  provided 
for  in  the  existing  Radiological  Emergency 
Response  Plan  that  was  prepared  to  meet  the 
requirements  of  10  CFR  50.47.  PGE  has 
conducted  a  hazards  analysis  in  support  of 
the  Trojan  Permanently  Defueled  &nergency 
Plan  and  has  conclude  that  there  are  no 
desi^  basis  or  other  credible  events  that 
would  result  in  doses  beyond  the  exclusion 
area  boundary  that  would  exceed  the 
Environmental  Protection  Agency  Protective 
Action  Guides.  Therefore,  requiring  PGE  to 
comply  with  the  full  range  of  emergency 
prepar^ness  requirements  specific  in  10 
CFR  50.47(b)  and  10  CFR  part  50.  appendix 
E  is  not  necessary  to  achieve  the  uncierlying 
purpose  of  the  rule.  These  regulations  were 
established  for  power  operation  conditions, 
as  such  conditions  could  result  in  the 
potential  for  an  accident  with  offsite 
radiological  dose  consequences.  The 
permanently  shutdown  and  defueled 
conditions  of  the  Trojan  facility  renders  the 
piossibility  of  such  accidents  no  longer 


credible.  Therefore,  the  elimination  of  offsite 
emergency  response  capabilities,  ];danning 
activitim,  and  a  reductkm  in  the  scope  of 
onsite  responses  is  warranted. 

In  view  of  the  fact  that  power  (^rations 
at  Trojan  have  permanenUy  ceased,  and  thus 
the  potential  risk  associated  with  activities  at 
Trojan  has  been  s^ificantly  reduced, 
maintenance  of  ofnite  emergency  response 
capabilities  (e.g.,  fecilities,  public 
notification  system),  offsite  plazming 
activities  and  the  current  level  of  onsite 
response  would  represent  a  misallocation  of 
human  and  monet^  resources.  Such 
resources  would  be  better  allocated  to 
maintaining  the  Trojan  Permanently 
Defueled  Emergency  Plan  and  training  the 
appropriate  emergency  response  personnel 
on  the  defueled  plan. 

IV 

The  staff,  based  on  its  independent 
evaluation,  concludes  that  sufficient 
bases  have  been  presented  for  approval 
of  the  exemption  request.  The  staff  finds 
that  full  application  of  10  CFR  50.47(b) 
and  appendix  E  to  10  CFR  part  50  at 
TNP  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  regulatimis, 
that  is,  to  provide  reasonable  assurance 
that  adequate  protection  can  and  will  be 
taken  in  the  event  of  a  radiological 
emergency.  Therefore,  special 
circumstances  are  present  that  satisfy 
the  requirements  of  10  CFR 
50.12(a)(2)(ii)  given  that  application  of 
the  full  regulation  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

V 

Based  on  our  Safety  Evaluation,  the 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  to  the  portions  of 
10  CFR  50.54(q)  that  apply  to  operating 
plants  and  the  sections  of  10  Ck’R 
50.47(b)  and  10  CFR  part  50,  appendix 
E  stated  in  the  licensee  exemption 
request  as  revised.  The  exemption  will 
become  effective  when  the  TNP 
implements  an  NRC-Approved  PDEP. 
"Implementation”  is  defined  as 
completion  of  all  needed  procedures 
and  training  of  personnel. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (58  FR  51117). 

This  exemption  will  become  effective 
when  the  Permanently  Defueled 
Emergency  Plan  is  implemented,  as 
discussed  above. 

Dated  at  Rockville,  Maryland  this  30(b  day 
of  September  1993. 
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For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director,  Division  of  Operating  Reactor 
Support,  Office  of  Nudear  Reactor 
Regulation, 

(FR  Doc  93-24669  Filed  10-6-93;  8:45  am] 
BtUINQ  COOf  7B90-0t-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Representative  Payee 
Monitoring 

(2)  Form(s)  submitted:  G-99a,  G-99c 

(3)  0MB  Number.  3220-0151 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request  Revision  of  a 
currently  approved  collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  In^viduals  or 
households 

(8)  Estimated  annual  number  of 
respondents:  6,000 

(9)  Total  annual  responses:  6,535 

(10)  Average  time  per  response:  .341545 
horns 

(11)  Total  annual  reporting  hours:  2,232 

(12)  Collection  description:  Under 
section  12(a)  of  the  RRA,  the  Railroad 
Retirement  Board  (RRB)  is  authorized 
to  select,  make  payments  to,  and 
conduct  transac^ons  with  an 
annuitant’s  relative  or  some  other 
person  willing  to  act  on  behalf  of  the 
annuitant  as  a  representative  payee. 
The  collection  obtains  information 
needed  to  determine  if  a 
representative  is  handling  benefit 
payments  in  the  best  interest  of  the 
annuitant. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 


Budget,  room  3002,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dennis  Eagan, 

Clearance  Officer. 

[FR  Doc  93-24690  Filed  10-6-93;  8:45  am] 
BILUNQ  COOC  790S-01-M 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Inland  Pacific, 

San  Bernardino  County,  CA  and  Ruby 
Star  Ranch,  Pima  County,  AZ 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
properties  known  as  Inland  Pacific, 
located  in  San  Bernardino  County, 
California,  and  Ruby  Star  Ranch,  located 
in  Pima  County,  Arizona,  are  afiected  by 
section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  properties  may  be  mailed 
or  faxed  to  the  RTC  until  January  5. 
1994. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  properties,  including 
maps,  can  be  obtained  bom  or  are 
available  for  inspection  by  contacting 
the  following  persons: 

Inland  Pacific  Property:  Mr.  V.  Jackson 
Carney,  m.  Resolution  Trust 
Corporation,  c/o  Oak  Tree/Landmark 
Land  Companies,  2500  Landmaii: 
Drive,  LaPlace,  LA  70068,  (504)  466- 
7469;  Fax (504) 651-6057 
Ruby  Star  Ranch  Property:  Mr.  Bruce  B. 
Dunning.  Resolution  Trust 
Corporation.  Kansas  Qty  Field  Office, 
4900  Main  Street;  suite  200,  Kansas 
aty.  MO.  64112,  (816)  968-7293;  Fax 
(816) 531-8348 

SUPPLEMENTARY  INFORMATION:  The 
Inland  Pacific  property,  also  known  as 
Sycamore  Flats,  is  located  on  the  west 
and  east  sides  of  Interstate  Highway  15, 
approximately  two  miles  south  of 
Interstate  Highway  215,  San  Bernardino 
Coimty,  California.  The  property 
contains  habitat  for  several  Federally- 
listed  endangered  species  and  is 
adjacent  to  the  San  Bernardino  National 
Forest.  The  Inland  Pacific  property 
consists  of  approximately  339  acres  of 
undeveloped  land  containing  a 
moimtainous  area  with  only  a  small 
parcel  on  either  side  of  Interstate 
Highway  15  being  relatively  disturbed. 
It  is  adjacent  to  the  San  Bernardino 
National  Forest  and  falls  within  the 
Cucamonga  Peak  Natmral  Area.  The 
property  is  within  one-quarter  mile  of 


the  Glen  Helen  Regional  Park  and 
within  two  miles  of  extensive  public 
water  reserves  to  the  northeast. 

The  Ruby  Star  Ranch  property  is 
located  west  of  the  intersection  of 
Hemet  Peak  and  Mission  Road, 
approximately  25  miles  southwest  of 
Tucson,  Arizona,  and  is  adjacent  to 
lands  managed  by  the  Bureau  of  Land 
Management.  The  Ruby  Star  Ranch 
property  consists  of  approximately 
5,338  acres  of  undeveloped  land 
containing  mountainous  areas  and  a 
high  potential  of  archeological 
resovuces. 

The  properties  are  covered  properties 
within  the  meaning  of  section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  Public  Law  101-591  (12  U.S.C 
1441a-3), 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of 
property  must  be  received  on  or  before 
January  5, 1994  by  the  Resolution  Trust 
Corporation  at  the  appropriate  address 
stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  of  entities  of  State  or  local 
government;  and 

3.  “Qualified  organizations’’  pursuant  to 
section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C 
170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

NOTICE  OF  SERIOUS  INTEREST 
RE:  (insert  name  of  property] 

Federal  Register  Publication  Date: 
October  7, 1993 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591,  section  10(b)(2),  (12 
U.S.C.  144l£t-3(b)(2)),  including,  for 
qualified  organizations,  a  determination 
letter  from  the  Internal  Revenue  Service 
regarding  the  organization’s  status 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code  (26  U.S.C  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  piurchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultinal,  or 
nattuai  resoiuce  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  October  1, 1993. 
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Resolution  Trust  CcMporation. 

William  J.  Tricarico, 

Assistant  Secretory. 

(PR  Doc  93-24608  Filed  10-6-93;  8:45  am] 
BILUNQ  CODC  an4-01-M 


SECURinES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Uniisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

October  1. 1993. 

The  above  named  national  sectirities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Sectirities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Northern  Technologies  International  Corp. 
Common  Stock,  $.02  Par  Value  (File  No.  7- 
11326) 

Intercapital  California  Quality  Municipal 
Seoirities 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11327) 

Intercapital  New  York  Quality  Municipal 
Securities 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11328) • 

PanAmerican  Beverages,  Inc. 

Qass  A  Common  Stcxdc,  $.01  Par  Value 
(File  No.  7-11329) 

Colonial  Properties  Trust 
Common  StocJc,  $.01  Par  Value  (File  No.  7- 
11330) 

Northern  Border  Partners  L/PL 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11331) 

Fortune  Petroleum  Corporation 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11332) 

Integrated  Health  Services,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-11333) 

Belden,  Inc. 

Common  Stoci;,  $.01  Par  Value  (File  No.  7- 
11334) 

Capital  Guaranty  Corporation 
Common  Stod;,  $.10  Par  Value  (File  No.  7- 
11335) 

Corrpro  Companies,  Inc. 

Common  Stcxdc.  No  Par  Value  (File  No.  7- 
11336) 

Rex  Stores  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11337) 

Chemical  &  Mining  Co.  of  Chile,  Inc. 
American  Depositary  Shares,  rep.  8  Ser.  B 
Share,  No  Par  Value  (File  No.  7-11338) 
Trinitech  Systems,  Inc 
Conunon  Stock,  $.001  Par  Value  (File  No. 
7-11339) 

Northern  Border  Partners  L.P. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11340) 

Ballard  Medical  Products 


Common  Stock,  $.10  Par  Value  (File  No.  7- 
11341) 

Templeton  Emerging  Mailcets  Income  Fund, 
Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11342) 

DVl,  Inc. 

Common  Stock,  $.005  Par  Value  (File  No. 
7-11343) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  1, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon . 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc  93-24673  Filed  10-6-93;  8:45  am) 
BILUNQ  CODE  a01(M>1-M 


Self-Regulatory  Organizations; 
Appiications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

October  1, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

American  Select  Portfolio,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11344) 

Coca-Cola  FEMSA,  S.A.  de  CV. 

American  Depositary  Shares  (rep.  10  sh. 
Ser.  L  Comm.  Stk.,  1  new  Peso  Par  Value 
(File  No.  7-11345) 

Cohen  &  Steers  Total  Return  Realty  Fund, 

Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-11346) 

International  Technology  Corp. 


Depositary  Shares  (rep.  1/100  sh.  Cum. 
Conv.  &ch.  Pfd.  Stk.,  $100.00  Par  Value) 
(File  Na  7-11347) 

Kimco  Realty  Corp 

Depositary  Shares  (rep.  1/10  sh.  7.75%  Ser. 
A  Cum.  Red.  Pfd.  Stk.,  $1.00  Par  Value) 
(File  No.  7-11348) 

Morgan  Stanley  Group.  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11349) 

Nuveen  Premium  Income  Municipal  Fund  6 

Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-11350) 

Sterling  Electronics 

Common  Stock,  $.50  Par  Value  (File  No.  7- 
11351) 

Newscorp  Overseas  Ltd. 

8Vii%  Cum.  Gtd.  Pref.  shares,  Ser.  A, 

$25.00  Par  Value  (File  No.  7-11352) 
Ballard  Medical  Products 

Common  Stock,  $.10  Par  Value  (File  No.  7- 
11353) 

Templeton  Emerging  Markets  Income  Fund, 
Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11354) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  25, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make' 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pur|pant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-24674  Filed  10-6-93;  8:45  am] 
BILLING  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Appiications  for  Uniisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

October  1, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  theretmder 
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for  unlisted  trading  privileges  in  the 
following  securities: 

Buenos  Aires  Embotelladora  S^. 

American  Depository  Shares  (File  No.  7- 
11312) 

Templeton  Emerging  Markets  Income  Fund, 
Inc. 

Common  Stock,  $.01  Par  Value  (File  Na  7- 
11313) 

Intercapital  Quality  Municipal  Securities 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  Na  7-11314) 

Intercapital  California  Quality  Municipal 
Securities 

Common  Shares  of  Beneficial  Interest,  $i)l 
Par  Value  (File  No.  7-11315) 

Intercapital  New  York  Quality  Municipal 
Securities 

Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11316) 
PanAmerkan  Beverages,  Inc. 

Class  A  Qxnmon  Stoc^L,  $.01  Par  Value 
(File  No.  7-11317) 

Cohen  ft  Steers  Total  Return  Realty  Fund, 

Inc. 

Common  StCKk,  $.001  Par  Value  (File  No. 
7-11318) 

Margarettm  Fiiumcial  Corporation 
Deipository  Shares  each  representing  Vi  of 
a  Share  of  Cum.  Pfd  Sto^  (File  Na  7- 
11319) 

Boise  Cascade  Corporation 
$1.58  Depository  Shares  (File  Na  7-11320) 
Northern  Border  Partners  L.P. 

Common  Units  Representing  Ltd.  Partner 
Interest,  $.01  Par  Value  (File  No.  7- 
11321) 

Integrated  Health  Services,  Inc. 

Common  Stcxd:,  $.001  Pm  Value  (File  Na 
7-11322) 

Serenpet,  Inc. 

Conunon  Stock,  No  Par  Value  (File  No.  7- 
11323) 

Van  Kampen  Florida  Municipal  Opportunity 
Trust 

Sahres  Beneficial  Interest  (File  No.  7- 
11324) 

Ballard  M^ical  Products 
Common  Stock,  $.10  Par  Value  (File  Na  7- 
11325) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  25, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Excdiange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Divisicm  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatiian  G.  Kata, 

Secretary. 

(FR  Doc  93-24672  Filed  10-6-93;  8:45  ami 
8IUJNO  cooe  8010-01-M 
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(Release  No.  34-32991;  File  No.  SR-PHLX- 
92-31] 

Self-Regulatory  Organizations;  Rling 
and  Order  Granting  Accelerated 
Approval  to  a  Proposed  Rule  Change 
by  Philadelphia  Stock  Exchange,  Ir^ 
Relating  to  an  Extension  of  the 
Deadlines  for  Submission  of  Exercise 
Advice  Memoranda  and  Notices  for 
index  Option  Contracts 

September  30, 1993. 

Purstiant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
(“Act’l,  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  Decumber  14, 1992, 
the  Philadelphia  Stock  Excdiange,  Inc. 
(‘*P*HLX’'  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.!  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi*ganization*8 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend 
Exchange  Rule  1042A,  “Exercise  of 


<  On  January  15, 1993,  the  PHLX  amended  its 
proposal  to  establish  a  4:20  pjn.  Eastern  Tima 
("ET’)  deadline  for  the  submission  of  index  option 
exercise  advice  forms  for  American-style  indm 
options.  See  File  No.  SR-PHLX-92-31,  Amendment 
Na  1.  On  July  12. 1993,  the  PHLX  deleted 
Amendment  Na  1  and  Hied  Amendment  No.  2, 
which  replaces  Amendment  No.  1  and  amends 
Exchange  Rule  1042A,  "Exercise  of  Option 
Contracts,”  and  Floor  Procedure  Advice  (“Advice”) 
(}-l.  “Exercise  Requirements.”  to  establish  the 
deadlines  for  sulMiiitting  memoranda  to  exerdse 
and  exercise  advice  forms  to  the  Exchanee  as  4:15 
p.m.  ET  or  five  minutes  after  the  close  of  trading 
lor  American-style  industry  (narrow-based)  Indm 
options,  and  4:20  pan.  or  five  minutes  after  the 
close  of  trading  for  options  on  the  National  Over- 
the-Counter  Index  (“XCX^”).  See  File  Na  SR- 
PHLX-92-31.  The  PHLX  also  amended  its  proposal 
to  delete  references  In  the  filing  to  the  Utility  Index 
(“UTY”)  and  the  PHLX/KBW  Bank  Index  (“BKX"). 
See  Letter  ham  Edith  Hallahan,  Attorney,  Market 
Surveillance,  PHLX,  to  Yvonne  Fraticelli,  Staff 
Attorney,  Options  fiiranch.  Division  of  Market 
Regulation  (“Division”)  Commission,  dated  January 
20, 1993.  Finally,  the  ^change  amended  its 
proposal  to  make  clear  that  paragraph  (i)  and  (ii)  of 
Exdianm  Rule  1042A,  as  amencM,  apply  to 
narrow-based  indexes,  and  that  paragraph  (Ui) 
applies  to  the  XCXL  Sm  Letter  from  Edith  Hallahan. 
Special  Counsel,  Regulatory  Services.  PHLX.  to 
Richard  Zack.  Branu  Chiet  Optioiw  Branch, 
Division,  Commission,  dated  ^ptember  1, 1993. 


Option  Contracts,”  to  provide  that,  for 
Ainerican-style  indusby  (narrow-based) 
index  options,  the  deadl  ine  for 
submitting  exercise  advices  and 
memoranda  to  exercise  shall  be  4:15 
pjn.  Eastern  Hme  (“ET”)  or  five 
minutes  after  the  close  of  trading,  and 
that  the  deadline  for  submitting  exercise 
advices  and  memoranda  to  exercise 
National  Over-the-Counter  Index 
(“XOCI  options  shall  he  4:20  p.m.  ET 
or  five  minutes  after  the  close  of  trading. 
In  addition,  the  PHLX  proposes  to 
amend  Floor  Procedure  Advice 
(“Advice”)  G-1,  “Exercise 
Requirement,”  to  extend  the  daily  cut¬ 
off  time  for  submitting  exercise  advice 
forms  for  25  or  more  American-style 
stock  index  options  to  the  Exchange’s 
Surveillance  Post  to  4:20  p  jn.  ET  or  five 
minutes  after  the  close  of  trading  on  the 
day  of  the  exercise.  The  Advice,  as 
amended,  also  requires  firms  utilizing 
the  electronic  Clearing  Management  and 
Control  System  (C/MACS)  to  transmit 
index  exercise  instructions  to  the 
Options  Clearing  Corporation  (“OCC*) 
according  to  the  time  frames  establish^ 
by  the  Advice. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  the  PHLX, 
and  at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  Exchange  Rule  1042A 
requires  PHLX  mem^r  organizations  to 
submit  a  memorandum  to  exercise  any 
stodc  index  option  contract,  other  than 
Value  Line  Index  (“VLE”)  and  XCXl 
option  contracts,  by  4:10  pjn.  ET.  In 
addition,  for  any  account  exercising  25 
or  more  contracts  in  the  same  series  on 
the  same  business  day  on  behalf  of  an 
individual  customer,  specialist,  ROT,  or 
firm,  the  firm  must  submit  an  exercise 
advice  form  to  the  Exchange  by  4:10 
p.m.  ET.  Exchange  Rule  1(M2A  also 
requires  PHLX  members  to  prepare  or 
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receive  a  memorandum  to  exercise  any 
American-style  index  option  contract 
before  the  deadline  stated  in  Exchange 
Rule  1042A  and  to  time-stamp  the 
exercise  instructions  to  confirm  the  time 
of  receipt  or  preparation. 

ThePHLX  ^s  exercise  advice  forms 
identify  the  entity  exercising,  the  option 
series  and  the  number  of  contracts  being 
exercised.  Pursuant  to  Exchange  Rule 
1042A(b),  index  exercise  advice  forms 
are  not  used  on  the  last  day  of  trading 
prior  to  the  expiration  date  of  that 
option  (“expiration  Friday”).  On  an 
expiration  Friday,  paragraph  (b)  of 
PHLX  Rule  1042A  governs. 

Currently,  the  PHLX  lists  one  narrow- 
based  American-style  stock  index 
option  on  the  Gold/Silver  Index 
(“XAU”)  which  trades  until  4:10  p.m. 

ET.  the  same  time  as  the  deadline  for 
member  firms  to  (i)  receive  or  prepare 
memoranda  to  exercise  such  options 
and  (ii)  submit  exercise  advice  forms  to 
the  Exchange  (if  the  account  is 
exercising  25  or  more  contracts  in  the 
same  series).^  Similarly,  the  PHLX  lists 
options  on  the  XOC,  a  broad-based 
index  which  trades  until  4:15  p.m.  ET, 
reflecting  an  additional  five  minutes  of 
trading  in  the  corresponding  futures. 

For  XOC  options,  the  deadline  for 
receiving  or  preparing  memoranda  to 
exercise  and  for  submitting  exercise 
advice  forms  (for  accounts  exercising  25 
or  more  contracts  in  the  same  series)  is 
4:15  p.m.  ET. 

The  Exchange  proposes  to  amend 
PHLX  Rule  1042A  to  extend  the 
deadline  for  submitting  exercise  advice 
forms  and  memoranda  to  exercise  PHLX 
narrow-based  American-style  index 
options  to  4:15  p.m.  ET  or  five  minutes 
after  the  close  of  trading.3  In  addition, 
the  PHLX  proposes  to  amend  Exchange 
Rule  1042A  to  provide  that  the  deadline 
for  submitting  exercise  advice  forms  and 
memoranda  for  XOC  options  shall  be 
4:20  p.m.  ET  or  five  minutes  after  the 
close  of  trading. 

The  PHLX  proposes  corresponding 
changes  to  Advice  G-1.  Specifically,  the 
PHLX  proposes  to  amend  Advice  G-1  to 
provide  that  specialists,  registered 
options  traders  (“ROTs”),  customers 
and  firms  must  submit  exercise  advice 


2  The  PHLX  also  trades  the  following  index 
options,  which  are  European-style  and,  thus,  not 
subject  to  the  exercise  advice  procedure  of 
Exchange  Rule  1024A:  options  on  the  VLE.  a  broad- 
based  or  market  index,  and  options  on  two  industry 
(narrow-based)  indexes,  the  BKX  and  the  UTY. 

2  The  Exchange  proposes  to  add  the  language  “or 
five  minutes  after  the  close  of  trading,”  in  the  event 
trading  does  not  begin  and  end  pursuant  to  ordinary 
procedures  and  time  frames.  See  e.g.,  CBOE  Rule 
11.1  (.03)  and  Securities  Exchange  Act  Release  No. 
29860  (October  25. 1991),  56  FR  5625  (November 
1. 1991)  (order  approving  File  No.  SR-CBOE-91- 
28). 


forms  for  25  or  more  American-style 
index  options  to  the  Exchange’s 
Surveillance  Post  by  4:20  p.m.  ET  or 
five  minutes  after  the  close  of  trading  on 
the  day  of  the  exercise.  In  addition,  the 
proposal  provides  that  firms  utilizing  C/ 
MACS  must  transmit  index  exercise 
instructions  to  the  OCC  according  to  the 
time  frames  established  by  the  Advice. 

The  PHLX  believes  that  extending  the 
exercise  notice  cutofis  should  ensure 
that  market  participants  are  afiorded 
adequate  time  to  make  accurate 
investment  decisions,  including  time  to 
evaluate  their  final  position  after  closing 
prices  in  the  various  markets  have  been 
disseminated.  For  example,  the  PHLX 
notes  that  execution  reports  for  hedge 
orders  and  stocks  comprising  an  index 
may  not  be  available  immediately  after 
the  close  of  trading.  In  addition,  the 
Exchange  believes  that  the  proposal  may 
help  to  increase  liquidity  near  the  close 
of  trading,  as  market  participants  will  be 
able  to  remain  in  the  crowd,  focusing  on 
making  quality  markets  in  lieu  of 
prepeiring  exercise  forms  for  submission 
by  ^e  close  of  trading. 

The  PHLX  also  believes  that  allowing 
an  additional  five  minutes  for  the 
submission  of  exercise  advice  forms  and 
memoranda  is  reasonable  and  should 
provide  the  advantages  cited  above. 

Finally,  the  PHLX  proposes  several 
nonsubstantive  changes  to  clarify 
exchange  Rule  1042A.  Specifically,  the 
PHLX  proposes  to  delete  current 
paragraph  (ii)  of  Exchange  Rule 
1042A(a)  and  incorporate  that  provision 
into  paragraph  (i)  for  clarity,  and  to 
delete  paragraph  (c)  from  Exchange  Rule 
1042A  because  paragraph  (c)  repeats  the 
provisions  of  current  paragraph  (a)(iii) 

^Finally,  §ie  PHIJC  notes  that  the 
Chicago  Board  Options  Exchange,  Inc. 
(“CBOE"),  the  Pacific  Stock  Exchange, 
Inc.  (“PSE”),  and  the  American  Stock 
Exchange  (“Amex”)  have  similarly 
extendi  exercise  notice  cut-offs  for 
index  options.^ 

For  the  above  reasons,  the  PHLX 
believes  that  the  proposed  rule  change 
to  establish  a  4:15  p.m.  ET  deadline  for 
the  submission  of  index  option  exercise 
advice  forms  and  memoranda  for 
narrow-based  American-style  index 
options,  and  a  4:20  p.m.  ET  deadline  for 
XOC  options,  is  consistent  with  section 
6  of  the  Act,  in  general,  and,  in 
particular,  with  section  6(b)(5),  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade,  and  to 


*  See  Seciirities  Exchange  Act  Release  Nos.  29860 
(October  25. 1991),  56  FR  56254  (order  approving 
File  No.  SR-CBOE-91-28);  30152  ()anuary  6, 1992), 
57  FR  1778  (order  approving  File  No.  SR-PSE-91- 
46);  and  31057  (August  19. 1992),  57  FR  38894 
(order  approving  File  No.  SR-Ainex-e2-33). 


foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  wi^  respect  to,  and 
facilitating  transactions  in  securities. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act  in  order  to 
conform  the  PHLX’s  rules  to  the  rules  of 
the  Amex,  CBOE,  PSE.  and  the  Chicago 
Mercantile  Exchange  (“CME”).» 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5) 
thereunder.s  Specifically,  the 
Commission  believes  that  the 
amendments  to  Exchange  Rule  104 2 A 
and  Advice  G-1  which  extend  the 
deadline  for  submitting  exercise  advice 
forms  and  memoranda  will  benefit 
market  participants  by  allowing  them  to 
make  investment  decisions  based  upon 
the  evaluation  of  their  final  positions 
after  having  completed  trading  for  the 
day. 

The  Commission  also  believes  that  the 
proposal  will  benefit  the  market  in 
general  by  fostering  higher  quality 
markets  at  the  close  Of  the  trading  day. 
First,  market  makers  will  not  be 
preoccupied  with  the  process  of 
submitting  exercise  advice  forms  prior 
to  the  actual  close  of  the  market  and, 
therefore,  can  concentrate  more  fully  on 
providing  a  quality  market  at  the  close. 
Second,  market  participants  will  be  able 
to  determine  whether  or  not  their  orders 


2  See  Amex  Rule  980C  (establishing  a  deadline  of 
4:15  p.m.  EST,  or  five  minutes  after  the  close  of 
trading);  CBOE  Rule  11.1,  interpretations  and 
Policies  .03  (establishing  a  deadline  of  3:20  p.m.. 
Central  Time  (“CT*)  or  five  minutes  after  the  close 
of  trading);  PSE  Rule  7.15  (establishing  a  deadline 
of  1:20  p.m..  Pacific  Time,  ot  five  minutes  after  the 
close  of  trading);  and  CME  Rule  550.  Under  the 
CME*s  rules,  market  participants  have  an  additional 
five  minutes  to  settle  trades  after  3:15  p.m.  CT. 

•  15  U.S.C.  78f(6)(5)  (1988). 
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on  other  related  markets  were  executed, 
such  as  orders  intended  to  hedge  their 
options  positions.  If  their  hedging 
transactions  in  other  markets  are  not 
executed  by  4:15  p.m.  ET,  for  narrow* 
based  American-style  index  options,  or 
4:20  p.m.  ET,  for  XOC  options,  then, 
under  the  proposal,  market  participants 
will  still  be  able  to  exercise  their 
options  positions  and  not  remain  in  an 
unbedg^  position  after  the  close  of 
trading.  Third,  the  proposal  will  give 
market  participants  additional  time  to 
evaluate  the  closing  prices  of  the  stocks 
that  are  used  to  calculate  the  indexes 
and  determine  whether  or  not  to 
exercise  their  positions. 

In  addition,  the  Commission  believes 
that  the  proposal  to  delete  current 
paragraph  (ii)  of  Exchange  Rule 
1042A(a)  and  to  incorporate  that 
provision  into  paragraph  (i),  and  to 
delete  paragraph  (c)  horn  ^change  Rule 
1042A  because  it  repeats  existing 
provisions  of  the  rule  will  help  to  clarify 
the  application  of  the  rule. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  finds  that  the  PHLX’s 
proposal  to  extend  the  deadline  for 
submitting  exercise  advice  forms  and 
preparing  exercise  memoranda  is 
similar  to  the  Amex,  CBOE,  and  PSE 
proposals  previously  approved  by  the 
Commission  and  raises  no  new  issues.' 
The  Commission  notes  that  it  received 
no  comments  on  the  previously 
approved  CBOE,  Amex,  and  PSE 
proposals.  In  addition,  as  discussed 
above,  the  change  will  provide  a  variety 
of  benefits  to  market  participants. 
Accordingly,  the  Commission  believes 
that  granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act. 

IV.  Solicitation  of  Comments 
Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 


'  S«e  note  5,  supra. 


public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  selfiregulatory 
organization.  All  submissions  ^ould 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  % 
October  28, 1993. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,>  that  the 
proposed  rule  (^ange  (SR-PHLX-92- 
31)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-24590  Filed  10-6-93;  8:45  am) 
BtLUNQ  CODE  M10-01-M 


[Release  No.  34-32990;  International  Series 
Release  No.  586;  File  No.  SR-PHLX-92-10] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  1  and  2  to  the  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  the 
Eligibility  of  Registered 
Representatives  To  Sell  Foreign 
Currency  Options 

September  30, 1993. 

'  On  April  10, 1992,  as  amended  on 
September  14, 1993,  and  September  28, 
1993,  the  Philadelphia  Stock  Exchange, 
Inc.  (“PHLX”  or  "Exchange”)  filed  with 
the  Sectirities  and  Exchange 
Commission  ("SEC”  or  “Commission”), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) »  and  Rule  19b-4  thereimder,'  a 
proposal  to  amend  Exchange  Rule 
1024(a)(ii)  to  allow  registered 
representatives  who  passed  the  Series  7 
General  Securities  Representative 
Examination  ("Series  7  Examination”) 
prior  to  June  1986  to  sell  PHLX  foreign 
currency  options. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  30705  (May 
14, 1992),  57  FR  21688.  No  comments 
were  received  on  the  proposed  rule 
change.3 


•  15  U.S.C  78s(b)(2)  (1982). 

•  17  CFR  200.30-3(a)(12)  (1992). 

1 15  U.S.C.  78s(b)(l)  (1982). 

a  17  CFR  240.191M  (1992). 

•  On  September  14, 1993,  the  PHLX  amended  its 
proposal  to  establish  an  application  procedure 


Since  June  1986,  the  Series  7 
Examination  has  included  questions 
regarding  the  trading  of  listed  foreign 
currency  options.  For  that  reason, 
registered  representatives  who  passed 
the  Series  7  Examination  after  June  1986 
have  been  eligible  to  sell  foreign 
currency  options  on  the  PHLX.  The 
PHLX  proposes  to  amend  Exchange 
Rule  1024(a)(ii)  to  establish  a  procedure 
which  will  allow  registered 
representatives  who  passed  the  Series  7 
Examination  prior  to  June  1986  to  sell 
PHLX  foreign  currency  options.  The 
proposal  will  apply  solely  to  registered 
representatives  who  are  associated  with 
PHLX  member  firms  or  participant 
organizations  of  the  PHIJC.* 

The  piupose  of  the  proposal  is  to 
permit  registered  representatives 
qualified  by  the  length  and  depth  of 
their  industry  experience  to  sell  foreign 
currency  options  without  having  to  pass 
a  separate  examination,  such  as  the 
Series  15  Examination,  that  relates 
solely  to  foreign  currency  options.  The 
PHLX  states  that  its  members  and 
participant  organizations  have  urged  the 
PHLX  to  increase  accessibility  to  selling 
foreign  currency  options  because,  aside 
fium  "housekeeping  idiosyncracies,” 
the  foreign  currency  options  program  is 


through  which  registered  representatives  who 

Cad  the  Series  7  Examination  prior  to  1986  may 
me  eligible  to  sell  foreign  currency  options  on 
the  PHLX  without  passing  the  Series  15 
Examinatioa  Specifically,  a  registered 
representative  who  passed  the  Series  7  Examination 
prim  to  1986  may  sulxnit  to  the  Exchange's  Director 
of  Examinations  an  Exchange-approved  form, 
"Application  (or  Waiver  of  Series  15  Examination.” 
which  requires  a  description  of  the  registered 
re]wesentative’s  options  experience  and 
certification  of  that  experience  by  a  current  or 
former  supervisor  with  knowledge  of  the  registered 
representative’s  options  experience.  The  supervisor 
must  certify  that  the  applicant  understands  options 
and  has  applied  his  knowledge  in  the  course  of 
trading  and  monitoring  options  positions  over  a 
period  of  no  1^  than  six  months.  The  Exchange 
will  review  the  applications  and,  based  on  the 
information  provided  in  the  application,  the 
Director  of  Examinations  will  determine  whether 
the  registered  representative  demonstrates  sufficient 
knowledge  of  foreign  currency  options  and  the 
underlying  markets  to  allow  the  registered 
representative  to  sell  foreign  currency  options 
without  taking  the  Series  15  Examination.  See 
Letter  from  Gerald  D.  O'Connell,  Vice  President, 
Market  Surveillance,  PHLX,  to  Richard  Zack, 

Branch  Chief,  Options  Branch,  Division  of  Market 
Regulation  ("Division”),  Commission,  dated 
September  2, 1993  ("Amndment  Na  1”).  In 
addition,  the  PHLX  modified  the  text  of  proposed 
Ccmunentary  .06  to  clarify  that  the  waiver  of  the 
Series  15  Examination  is  not  automatic,  but  is 
subject  to  approval  based  on  the  information 
contained  in  the  application.  See  Letter  from  Gerald 
D.  O'Connell,  Vice  President,  Market  Surveillance. 
PHLX,  to  Richard  Zack,  Branch  Chief,  Options 
Regulation,  Division,  Commission,  dated  September 
28, 1993  ("Amendment  Na  2”). 

•  See  Letter  from  William  W.  Uchintoto,  General 
Counsel,  PHLX,  to  Richard  Zack,  Branch  Chief, 
Options  Branch,  Division,  Commission,  dated  may 
27. 1993. 
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similar  to  the  equity  options  program.  In 
this  regard,  the  PHLX  notes  mat  foreign 
currency  qptions  trade  piusuant  to  the 
same  auction  maiicet  regimen  and  have 
the  same  underlying  characteristics  as 
equity  options  with  regard  to  their 
issuer,  cWaring  guarantees,  uniform 
margin  requirements,  suitability 
standards,  and  the  existence  of  position 
and  exercise  limits.  While  the  actual 
margin  requirements  and  position  and 
exercise  limits  may  differ,  the  PHLX 
beheves  that  sutdi  difierences  are  easily 
discernible  specification  differences 
rather  than  core  substantive  differences. 

The  niLX  explains  that  its  foreign 
currency  options  market  has  mating  to 
the  point  &at  it  is  now  an  essential  and 
integral  part  of  the  securities  business. 
The  PHiJC  has  determined  diat 
registered  representatives  who  passed 
the  Series  7  Examination  prior  to  fane 
1986  are  at  least  as  qualified  to  trade 
foreign  currency  options  as  registered 
representatives  wire  passed  die  Series  7 
Examination  after  Jum  1966. 

The  PHLX  notes  that  firms  will 
continue  to  determine  the  segment  of 
their  sales  force  that  will  sell  foreign 
currency  options  bikI.  Hkewise,  diet 
firms  will  continue  to  bear  the 
responsibility  of  assuring  that  their  sales 
forces  are  sup«vised  properly  by 
appropriate  personnel.  In  addition,  the 
PHLX  has  developed  an  application 
procedure  throu{^  which  registered 
representatives  who  passed  the  Series  7 
Examination  prior  to  1986  may  become 
eligible  to  sell  foreign  currency  options 
on  the  PHLX  %vithout  passing  the  Series 
IS  Examination.  Specifically,  a 
registered  representative  w^  passed  die 
Series  7  Examination  prior  to  1986  may 
submit  to  the  Exchange’s  Director  of 
Examinations  an  Exchange-approved 
form,  “Application  for  Waiver  of  Series 
15  Examination,”  which  describes  the 
registered  representative’s  options 
experience  and  contains  the 
certification  of  a  current  or  former 
supervisor  with  knowledge  of  the 
registered  representative’s  options 
experience  which  states  that  the 
applicant  understands  options  and  has 
applied  his  knowledge  in  the  course  of 
trading  and  monitoring  options 
positions  over  a  period  of  no  less  than 
six  months.  The  Exchange  will  review 
the  applications  and,  based  on  the 
information  provided  in  the  application, 
the  Director  of  Examinations  will 
determine  whether  the  registered 
representative  demonstrates  sufficient 
knovrledge  of  foreign  currency  (^ons 
and  the  underlying  markets  to  allow  the 
registered  representative  to  sell  foreign 


currency  options  without  taking  the 
Series  15  Examination  .a 
The  Series  15  Examination  will 
continue  to  be  a  prerequisite  for 
registered  representatives  whose 
exclusive  sales  focus  is  foreign  currency 
options  and  who  have  not  passed  the 
S^es  7  Examination. 

The  Commission  finds  that  ffie 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6fbX5)  in  that 
the  proposal  is  designed  to  protect 
investors  and  the  public  interest. 

PHLX  Rule  1024,  “Conduct  of 
Accounts  for  Options  Trading,” 
provides  that,  prior  to  solidtirg  or 
accepting  customers’  orders  in  foreign 
currency  options,  account  executives  of 
member  organizations  must  complete  an 
examination  “prescribed  by 
Exchange  for  the  purpose  of 
demonstrating  an  ad^uate  knowledge 
of  foreign  currency  options  and  of  the 
markets  for  the  underlying  foreign 
cu^ncies.”«  ’The  Commission  agrees 
with  the  PHLX’s  determination  that 
registered  representatives  who  passed 
the  Series  7  Examination  prior  to  June 
1986  may  be  adequately  qualified  to 
trade  fore^  currency  o{^(ms  on  the 
PHLX.  In  this  regard,  the  Commission 
shares  the  PHLX’s  conclusion 
concerning  the  common  characteristics 
of  foreign  currency  options  and  equity 
options.  In  particular,  ibrogn  currency 
options  trade  pursuant  to  the  same 
auction  market  regimen  and  have  the 
same  underlying  characteristics  as 
equity  options  with  regard  to  their 
issuer,  applicable  clearing  guarantees, 
uniform  margin  requirements, 
suitability  standards,  and  tire  existence 
of  position  and  exercise  limits.  Thus, 
despite  the  imique  nature  of  the  foreign 
currency  options  market,  the 
Commission  believes  that  it  is 
reasonable  for  the  PHLX  to  conclude 
that  registered  representatives  who 
passed  the  Series  7  Examination  prior  to 
June  1986  may  be  qualified  to  trade 
fcareign  currency  options. 

In  this  regard,  the  Commissicm 
believes  that  the  application  procedure 
developed  by  the  PHLX  should  help  to 
ensure  that  only  regist^ed 
representatives  wiffi  adequate 
experience  in  options  traffing  and 
knowledge  of  foreign  currency  options 
and  the  underlying  markets  will  be 
permitted  to  waive  the  Series  15 
Examination.  'The  Commission  notes,  in 
addition,  that  under  the  rules  of  the 


s  See  Amendment  No.  1,  aapra  note  I. 
•  See  mut  Role  ItnstaKH). 


National  Association  of  Securities 
Dealers,  Inc.  (“NASD”),  a  registered 
representative  whose  employment  as  a 
representative  or  princip^  has  been 
terminated  for  a  period  of  two  years  or 
more  would  be  required  to  retake  the 
current  Series  7  E}mmination,  which 
includes  questions  on  foreign  currency 
options.'  Thus,  a  registered 
representative  who  passed  the  Series  7 
prior  to  June  1986  and  left  the  industry 
for  a  period  of  two  years*ar  more  would 
be  required  to  retake  the  Series  7 
Examination. 

In  summary,  the  Commission  believes 
that  the  proc^ures  for  waiver  approval, 
along  with  the  NASD’s  two-year 
requirement,  will  ensure  that  registered 
representatives  who  passed  the  Series  7 
Exeunination  prior  to  1986  and  who  are 
approved  by  the  Exchange  for  waiver  of 
the  Series  15  Examination  should  have 
the  knowledge,  skills,  and  abilities  to 
trade  foreign  currency  options’ 

Moreover,  the  Commission  notes  that 
the  proposal  retains  the  requirement 
that  roistered  representatives  take  the 
Series  15  examinations  if  their  exclusive 
sales  focris  is  on  foreign  currency 
options,  and  they  have  not  pass^  the 
Series  7  Examination.  By  enablii^ 
additional  qualified  representatives  to 
trade  foreign  currency  options,  the 
Commissicm  believes  that  the  PHLX’s 
proposal  should  help  the  PHLX  to 
maintain  the  depth  and  licpiidity  of  its 
foreign  currency  options  markets,  which 
will  benefit  market  particupants. 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Raster  because  the 
amendments  strengthen  and  clarify  the 
Exchange’s  propo^.  Amendment  No.  1 
sets  forth  the  specific  conditions  under 
which  a  waiver  will  be  granted. 
Amendment  No.  2  clarifies  the  text  of 
Commentary  .06  by  stating  specifically 
that  a  waiver  is  not  automatic,  but  is 
subject  to  the  Exchange’s  approval 
based  on  the  information  contained  in 
the  application.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  section  6(b)(S)  of  the  Act 
to  approve  Amendment  ffos.  1  and  2  to 
the  FTILX’s  proposal  on  an  acx^erated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  ^\mendment  Nos. 
1  and  2.  Persons  makhig  written 


7  See  NASD  Manual.  Schedule  C,  Part 
“Requirement  forExamirartion  on  Lepse  of 
Registration.'*  See  also  Letter  hom  Edith  Hallahan. 
Attorney,  MaAet  SorweiBance.  PHLX.  teSfaamn 
Lawson,  Assistant  Director,  Division,  Commission, 
dated  April  22, 1993. 
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submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  resp>ect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
reter  to  the  file  niunber  in  the  caption 
above  and  should  be  submitted  by 
October  28, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PHlJC-92-10)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary, 

IFR  Doc.  93-24591  Filed  10-6-93;  8:45  am) 
BILUNQ  CODE  WIO-et-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
describe  and  discuss  specific  research 
and  development  projects  and  requests 
suggestions  for  agenda  topics. 

DATES  AND  TIMES:  The  National  Highway 
Trafiic  Safety  Administration  will  hold 
-a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  October  12, 
1993,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5  p.m.  The  deadline 
for  interested  parties  to  suggest  agenda 
topics  is  4:15  p.m.  on  September  17, 
1993.  Questions  may  be  submitted  in 
advance  regarding  the  Agency’s  research 


•  17  CFR  200.30-3(a)(12)  (1992). 


and  development  projects.  Hiey  must  be 
submitted  in  writing  by  October  4, 1993 
to  the  address  given  below.  If  sufficient 
time  is  available,  questions  received 
after  the  October  4  date  will  be 
answered  at  the  meeting  in  the 
discussion  period.  The  individual, 
aoup  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  the  questions  submitted  by 
October  4  will  be  mailed  to  interested 
personnel  by  October  6  and  will  be 
available  at  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Inn,  near  Detroit  Metro, 

8270  Wickham  Rd.,  Romulus.  MI  48174. 
Suggestions  for  specific  R&D  topics  as 
described  below  and  questions  for  the 
October  12, 1993  meeting  relating  to  the 
Agency’s  research  and  development 
programs  should  be  submitted  to  George 
L.  Parker,  Associate  Administrator  for 
Research  and  Development,  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  room  6206, 400 
Seventh  St.  SW.,  Washington,  DC 
20590.  The  fax  number  is  202-366- 
5930. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
intends  to  provide  detailed 
presentations  about  its  research  and 
development  programs  in  a  series  of 
quarterly  public  meetings.  The  purpose 
is  to  make  available  more  complete  and 
timely  information  regarding  the 
Agency’s  research  and  development 
programs.  At  the  first  meeting,  on  April 
6, 1993,  NHTSA  officials  firom  the  Office 
of  Research  and  Development  provided 
a  summary  overview  of  research  and 
development  projects  in  the  areas  of 
crashworthiness  and  crash  avoidance. 

At  the  second  meeting,  held  on  June  23, 
1993,  NHTSA  staff  gave  detailed 
presentations  about  the  agency  frontal 
and  rollover  crash  protection  research 
projects,  including  the  topics  of 
structural  integrity,  door  latch  integrity, 
and  glass-plastic  gazing.  The  next 
meeting  in  this  series  will  be  held  on 
October  12, 1993. 

NHTSA  requests  suggestions  firom 
interested  parties  on  the  specific  agenda 
topics.  NHTSA  will  base  its  decisions 
about  the  agenda  on  the  suggestions  it . 
receives  by  September  17, 1993.  Before 
the  meeting,  it  will  publish  a  notice 
listing  the  research  and  development 
topics  to  be  discussed.  NHTSA  asks  that 
the  suggestions  be  taken  fium  the  list 
below  and  that  they  be  limited  to  five, 
in  priority  order,  so  that  the 
presentations  at  the  October  12  R&D 
meeting  can  be  most  useful  to  the 
audience.  The  list  does  not  include  the 
topics  discussed  at  the  previous  meeting 
on  June  23, 1993. 


Specific  Crashworthiness  R&D  topics 
are: 

Dynamic  side  impact — LTVs 
Hybrid  III  chest  deflection 
Improved  safety  belt  design 
Upgrade  fuel  system  integrity 
Hi^way  traffic  injury  studies 
Head  and  neck  injury  research 
Thorax  injury  resear^ 

Human  injury  simulation  and  analysis 
Crash  test  dummy  component 
development 

Vehicle  aggressivity  and  fleet 
compatibility 

Upgrade  side  crash  protection 
Upgrade  seat  and  occupant  protection 
system 

Child  safety  research 
Electric  vehicle  safety 
Specific  Crash  Avoidance  R&D  topics 
are: 

Vehicle  motion  environment 
Crash  causal  analysis 
Heavy  truck  antilock  brake  systems 
Long  combination  vehicle  safety 
Drowsy  driver  monitoring 
Driver  workload  assessment 
Specific  topics  from  the  National  Center 
for  Statistics  and  Analysis  are: 

New  data  elements  for  FARS  and 
NASS 

Special  crash  investigations  program 
regarding  air  bag  performance 
Pedestrian  special  NASS  data 
coll^ion  project 
Critical  Outcome  Data  Evaluation 
System  (CODES) — Linkage  of 
databases  on  police  accident 
reporting  and  medical  outcomes. 
This  meeting  is  followed  on  the  next 
day  by  the  regular  quarterly  NHTSA 
Te<dmical  Industry  Meeting,  which  was 
announced  on  August  19, 1993  (58  FR 
44206). 

Questions  re'garding  research  projects 
that  have  been  submitted  in  writing  in 
advance  will  be  answered  as  time 
permits.  A  transcript  of  the  meeting, 
copies  of  materials  handed  out  at  the 
meeting,  and  copies  of  the  suggestions 
oftered  by  commenters  will  be  available 
for  public  inspection  in  the  NHTSA 
Technical  Reference  Section,  room 
5108,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Copies  of  the 
transcript  will  then  be  available  at  10 
cents  a  page,  upon  request  to  NHTSA 
Technical  Reference  Section.  The 
Technical  Reference  Section  is  open  to 
the  public  from  9:30  a.m.  to  4  p.m. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
NHTSA  Industry  Reseai^  and 
Development  Meeting.  Thus  any  person 
desiring  assistance  of  “auxiliary  aids’’ 
(e.g.  sign-language  interpreter, 
telecommimication  devices  for  deaf 
persons  (TTDs),  readers,  taped  texts. 
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braille  materials,  or  large  print  materials 
and/or  a  magnifying  device),  please 
contact  Barinra  Gileman  on  202/366- 
1537  by  CX)B  October  4. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  L.  Strondx)tne.  Special 
Assistant  for  Tedinology  Transfer 


Policy  and  Programs,  Office  of  Research 
and  Development,  400  Seve^  Street 
SW...  Warrington,  DC  20590.  Telephone: 
202-366—4730.  Fax  number  202-366- 
5930. 


Issued:  September 7, 1993. 

Gemge  L.  Pariur, 

Associate  Administrator  for  Research  and 
Development. 

[FR  Doc.  93-24698  Filed  10-6^3;  8:45  am) 
BILUNQ  CODE  4910-SS-M 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
October  13, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Ck>yne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 


(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  5, 1993. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-24859  Filed  lD-5-93;  3:10  pm) 

BtLUHG  COOC  8210.01-P 


NATIONAL  SOENCE  FOUNDATION 
National  Science  Board 
DATE  AND  TIME: 

October  14, 1993,  2:00  p.m.  Closed  Session 
October  15, 1993, 8:30  a.m.  Closed  Session 
October  15, 1993, 9.00  a.m.  Open  Session 
PLACE:  National  Science  Foundation, 
1800  G  Street,  NW.,  Room  540, 
Washington,  DC  20550. 


STATUS: 

Part  of  this  meeting  will  be  open  to  the 
public. 

Part  of  this  meeting  will  be  closed  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  October  14, 1993 

Qosed  Session  (2:00  p.m.-3-30  p.m.) 

1.  Minutes  of  August  1993  Meeting 

2.  FY  1995  Budget 

Friday,  October  IS,  1993 

Qosed  Session  (8:30  a.m.-9:00  ojn.) 

3.  Grants  and  Contracts 

Open  Session  (900  ajn.-ll:00  p.m.) 

4.  Minutes  from  August  Meeting 

5.  Acting  Director’s  Report 

6.  Reports  from  Committees 

7.  Astronomy  Review 

8.  Other  Business 
Marta  Cehelsky, 

Executive  Officer. 

(FR  Doc.  93-24842  Filed  10-5-93;  2:31  pm| 
BH.UNQ  CODE  76Sfr-01-«l 
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Part  II 

Department  of 
Health  and  Human 
Services 

Social  Security  Administration 


20  CFR  Parts  404  and  416 
Federal  Old-Age,  Survivors  and  Disability 
Insurance  and  Supplemental  Security 
Income;  Listing  of  impairments — 
Respiratory  System;  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
[Regulations  Na  4  and  16] 

RIN096O-AB00 

Federal  Old-Age,  Survivors  and 
Disability  Insurance  and  Supplemental 
Security  Income;  Listing  of 
Impairments — Respiratory  System 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rules. 

SUMMARY:  These  amendments  revise  the 
criteria  in  the  Listing  of  Impairments 
(the  listings)  that  we  use  to  evaluate 
respiratory  impairments  for  adults  and 
children  who  claim  Social  Security 
beneGts  or  supplemental  security 
income  (SSI)  payments  based  on 
disability  under  title  II  and  title  XVI  of 
the  Social  Secmity  Act  (the  Act).  The 
revisions  reflect  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  respiratory  impairments. 
EFFECTIVE  DATE:  These  rules  are  effective 
October  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cassandra  Bond  or  Alicia  Matthews, 
Legal  Assistants,  3-6-1  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  (410)  965-1794  or 
965-1713. 

SUPPLEMENTARY  INFORMATION:  The  Act 
provides,  in  title  n.  for  the  payment  of 
disability  benefits  to  workers  insured 
under  the  Act.  Title  n  also  provides  for 
the  payment  of  child’s  insurance 
benefits  for  persons  who  became 
disabled  before  age  22  and  widow’s  and 
widower’s  insurance  benefits  based  on 
disability  for  widows,  widowers  and 
surviving  divorced  spouses  of  insured 
individuals.  In  addition,  the  Act 
provides,  in  title  XVI,  for  SSI  payments 
to  persons  who  are  disabled  and  have 
limited  income  and  resources.  For 
workers  insured  under  title  U,  for 
children  of  workers  insured  under  title 
II  who  become  disabled  before  age  22, 
for  widows,  widowers  and  surviving 
divorced  spouses  claiming  widow’s  or 
widower’s  insurance  benefits  based  on 
disability  under  title  11,  and  for  adults 
claiming  SSI  benefits  based  on 
disability,  “disability”  means  inability 
to  engage  in  any  substantial  gainful 
activity.  For  children  under  the  age  of 
18  who  apply  for  SSI  payments  based 
on  disability,  “disability”  means  that 
the  child’s  physical  or  mental 
impairment(s)  is  of  comparable  severity 
to  an  impairment  that  would  make  an 


adult  (a  [>erson  age  18  or  older) 
disabled.  Under  both  title  11  and  title 
XVI,  “disability”  must  be  by  reason  of 
a  medically  determinable  physical  or 
mental  impairment  or  combination  of 
impairments  which  can  be  expected  to 
result  in  death  or  which  has  lasted  or 
can  be  expected  to  last  for  a  continuous 
period  of  at  least  12  months. 

Under  the  sequential  evaluation 
process,  if  the  evidence  shows  th^t  an 
individual  is  not  engaging  in  substantial 
gainful  activity  and  has  an 
impairment(s)  that  meets  the  statutory 
duration  requirement,  is  severe,  and 
meets  or  equals  in  severity  a  listing 
criteria,  the  individual  is  disabled.  (In 
the  case  of  a  child  applying  for  SSI,  this 
includes  consideration  of  whether  the 
child’s  impairment(s)  is  functionally 
equivalent  to  a  listed  impairment,  as 
defined  in  §  416.926a.)  If  the 
impairment(s)  does  not  meet  or  equal  in 
severity  any  listing  criteria,  no 
conclusion  regarding  disability  is  made. 
Rather,  we  evaluate  all  signs,  symptoms, 
laboratory  findings,  and  other  evidence 
to  determine  whether  the  person  is 
disabled.  For.an  adult,  we  assess 
residual  functional  capacity  and,  based 
on  that  assessment,  determine  whether 
the  claimant  retains  the  capacity  to 
perform  past  relevant  work,  or,  if  not, 
whether  he  or  she  retains  the  capacity 
to  perform  any  other  work  considering 
his  or  her  residual  functional  capacity, 
age,  education,  and  work  experience.  If 
not,  the  adult  is  disabled.  For  a  child 
under  the  age  of  18  applying  for  SSI,  we 
individually  assess  the  child’s  ability  to 
function  to  determine  whether  there  is 
a  substantial  reduction  in  the  child’s 
ability  to  function  indep>endently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  If  there  is  such  a 
substantial  reduction,  the  child  is 
disabled. 

Medical  criteria  for  evaluating 
disability  and  blindness  at  the  ^rd  step 
of  the  sequential  evaluation  processes 
for  adults  and  children  are  found  in  the 
listings  which  are  set  out  as  appendix  1 
to  subpart  P  of  pwrt  404  of  our 
regulations.  The  listings  include 
examples  of  the  most  commonly 
occurring  medical  conditions  for 
persons  who  file  applications  for 
disability  benefits.  It  describes,  for  each 
of  13  major  body  systems,  impairments 
that  are  considered  severe  enough  to 
prevent  an  individual  fi-om  engaging  in 
any  gainful  activity,  or  in  the  case  of  a 
child  under  the  age  of  18  applying  for 
SSI,  examples  of  impairments  that  are 
severe  enough  to  prevent  a  child  jfrom 
functioning  independently, 
appropriately,  and  eflectively  in  an  age- 
appropriate  manner.  Most  of  the  listed 
impairments  are  permanent  or  are 


expected  to  result  in  death;  in  some 
instances,  a  specific  durational 
requirement  is  a  part  of  the  medical 
criteria  for  the  impairment  (in  addition 
to  the  12-month  duration  requirement 
that  applies  to  all  impairments  that  are 
not  expected  to  result  in  death). 

Appendix  1  consists  of  two  parts,  part 
A  and  part  B.  The  criteria  in  part  A 
apply  to  the  evaluation  of  impairments 
of  adults  but  may,  in  some  cases,  be 
appropriate  for  evaluating  impairments 
in  children  under  age  18.  Part  B 
contains  medical  criteria  for  the 
evaluation  of  impairments  in  children 
under  age  18  when  the  criteria  in  part 
A  do  not  give  appropriate  consideration 
to  the  particular  effects  of  the  disease 
processes  in  childhood.  In  evaluating 
disability  for  a  child  under  age  18,  we 
use  part  B  first.  If  the  criteria  in  part  B 
do  not  apply,  then  we  use  the  medical 
criteria  in  part  A,  when  the  criteria  are 
appropriate.  To  the  extent  possible,  we 
maintain  a  structural  and  content 
relationship  between  parts  A  and  B  (see 
§§  404.1525  and  416.925).  When  part  A 
criteria  are  repeated  in  part  B,  our  intent 
is  to  eliminate  any  question  about  their 
application  to  children. 

When  we  revised  the  listings  on 
December  6, 1985  (50  FR  50068),  we 
indicated  that  medical  advancements  in 
disability  evaluation  and  treatment  and 
program  experience  would  require  that 
the  listings  periodically  be  reviewed 
and  updated.  Accordingly,  we  specified 
termination  dates  ranging  fi-om  4  to  8 
years  for  each  of  the  specific  body 
system  listings.  These  dates  currently 
appear  in  the  introductory  paragraphs  of 
the  listings.  One  extension  for  the 
termination  date  for  part  A  of  the 
respiratory  system  appeared  in  the 
Federal  Register  of  November  27, 1991 
(56  FR  60059),  and  extended  the 
original  date  on  which  the  part  A 
listings  would  no  longer  be  eflective 
fi-om  December  6, 1991,  to  December  7, 
1992.  A  second  extension  for  the 
termination  date  for  part  A  of  the 
respiratory  system  appeared  in  the 
Federal  Register  of  December  7, 1992 
(57  FR  57665),  and  extended  the 
termination  date  to  June  7, 1993.  A  third 
extension  for  part  A  of  the  respiratory^ 
system  appeared  in  the  Federal  Register 
of  June  7. 1993  (58  FR  31906),  and 
extended  the  date  on  which  the  listings 
would  no  longer  be  effective  to 
December  6, 1993.  We  are  now  updating 
the  respiratory  system  listings  in  both 
3.00  (part  A)  and  103.00  (part  B),  and 
extending  the  effective  date  of  these 
revised  listings  for  7  years  from  the  date 
of  their  publication.  'Therefore,  7  years 
after  publication  of  these  final  rules, 
these  regulations  will  cease  to  be 
effective,  unless  they  are  extended  by 
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the  Secretary  or  revised  and 
promulgated  again. 

We  publish^  these  regulations  in  the 
Federal  Register  (56  FR  52231)  as  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  October  18, 1991.  Interested  persons, 
organizations.  Government  agencies, 
and  other  groups  were  given  60  days  to 
comment.  The  comment  period  ended 
December  17, 1991.  We  received  letters 
from  11  commenters.  These  comments 
are  addressed  below. 

Explanation  of  the  Final  Rules 

We  have  updated  these  final  rules  to 
provide  criteria  for  evaluating 
respiratory  impairments  at  the  listing 
level  of  severity  reflecting  state-of-the- 
art  medical  science  and  technology.  The 
basic  approach  underlying  the  final 
respiratory  system  listings  is  to  place 
less  emphasis  on  the  diagnosis  of 
disease,  and  to  emphasize  the  impact  of 
the  impairment(s)  on  a  person’s  ability 
to  perform  work-related  activities  or,  in 
the  case  of  a  child  applying  for  SSI 
paynmnts  based  on  disability,  on  the 
child’s  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner. 

We  revised  the  respiratory  system 
listings  with  information  we  received 
from  individuals  recommended  by 
various  medical  professional  groups, 
including  the  American  Medical 
Association,  the  American  Thoracic 
Society,  the  American  Lung 
Association,  the  American  College  of 
Chest  Physicians,  the  American  Society 
of  Internal  Medicine,  the  American 
College  of  Physicians,  the  Cystic 
Fibrosis  Foundation,  and  the  American 
Nurses  Association.  We  also  received 
information  from  individual  Federal 
and  State  representatives  who  have 
expertise  in  evaluating  disability  claims 
involving  respiratory  impairments.  We 
also  obtained  information  from 
individual  pediatric  experts  to  revise 
thepart  B  listings. 

Tne  final  listings  revise  the  criteria  to 
encompass  disorders  for  which  specific 
criteria  have  not  been  previously 
published  (e.g.,  sleep-related  breathing 
disorders)  and  to  include  state-of-the-art 
evaluative  techniques.  All  of  the 
techniques  (tests,  procedures,  etc.)  cited 
in  the  regulations  are  generally  available 
and  are  included  in  the  cumulative  list 
of  New  or  Improved  Diagnostic 
Techniques,  as  published  in  the  Federal 
Register  on  May  9, 1990,  at  55  FR 
19357. 

The  following  is  a  summary  of  the 
provisions  of  the  final  rules  and  the 
changes  we  have  made  to  the  text  of  the 
NPRM.  Finally,  we  have  made  a  number 
of  minor  editorial  changes  throughout 


the  rules  to  correct  errors  in  the  NPRM, 
to  make  the  rules  internally  consistent, 
and  to  conform  the  style  of  these  listings 
to  our  other  listings. 

Revisions  to  Part  A  of  Appendix  1 

3.00  Preface 

In  a  technical  correction,  we  are 
deleting  the  opening  statement  after  the 
heading  because  it  was  redundant.  The 
sentence  repeated,  almost  verbatim,  the 
statement  in  the  third  paragraph  of  the 
introductory  text  to  appendix  1  that  the 
respiratory  system  listings  will  no 
longer  be  effective  7  years  after 
publication  of  the  final  rules  unless 
extended  by  the  Secretary  or  revised 
and  promulgated  again.  In  addition,  our 
inclusion  of  the  statement  in  3.00  was 
inconsistent  with  all  of  the  other  listings 
sections  except  12.00,  the  only  other 
section  in  part  A  and  part  B  that 
repeated  the  expiration  date  in  its 
opening  text. 

3.00A  Introduction.  We  have 
modified  the  first  paragraph  of  final 
3.00A  and  made  conforming  changes  to 
the  first  paragraph  of  103.00A  so  that 
both  paragraphs  explain  that  the  listings 
for  respiratory  impairments  describe 
impairments  based  on  symptoms, 
physical  si^s,  laboratory  test 
abnormalities,  and  response  to  a 
regimen  of  treatment  which  may  have 
b^n  prescribed  by  a  treating  source. 

The  proptosed  rules  referenced  a 
regimen  of  therapy;  however,  for  clarity 
the  word  “therapy”  has  been  changed  to 
the  broader  term  “treatment”  in  this 
paragraph  and  throughout  these 
regulations.  No  substantive  change  is 
intended  by  this  technical  correction. 

In  addition,  as  a  result  of  public 
comments,  we  deleted  the  last  sentence 
of  the  first  para^ph  of  proposed  3. 00 A 
which  indicated  that  the  functional 
evaluation  of  the  severity  and  duration 
of  a  respiratory  disorder  should  be 
performed  only  after  prescribed  therapy 
has  been  instituted  and  sufficient  time 
has  elapsed  for  the  results  to  be 
evaluated.  We  have,  however,  added  a 
new  second  paragraph  to  3.00A  and 
103.00A  to  indicate  that,  when  there  is 
evidence  of  medically  prescribed 
treatment,  the  clinical  record  must 
include  a  description  of  the  treatment 
prescribed  by  the  treating  source  and 
response,  in  addition  to  information 
about  the  natine  and  severity  of  the 
impairment.  This  paragraph  notes  that  it 
is  important  to  document  the  prescribed 
treatment  and  response  because  this 
medical  management  may  have 
improved  the  individual’s  functional 
status. 

We  added  the  third  paragraph  in 
response  to  comments  which  pointed 


out  that  some  people  do  not  receive 
treatment,  and  that  some  do  not  have  an 
ongoing  relationship  with  the  medical 
community.  The  new  paragraph 
explains  that  an  individual  who  does 
not  receive  treatment  may  or  may  not  be 
able  to  show  the  existence  of  an 
impairment  that  meets  the  listings.  Even 
if  an  individual  does  not  show  that  he 
or  she  has  an  impairment  that  “meets” 
the  criteria  of  the  listings,  the  individual 
may  still  have  impairments  that  are 
"equal”  in  severity  to  a  listed 
impairment  or  he  or  she  may  be  found 
disabled  at  the  last  step  of  the  sequential 
evaluation  process.  To  be  consistent 
with  the  aduh  rules,  we  also  added  a 
third  paragraph  to  final  103.00A  of  the 
preface  to  the  childhood  listings;  the 
paragraph  contains  provisions  similar  to 
the  adult  rules. 

In  the  third  sentence  of  the  fourth 
paragraph  when  we  discuss  the 
evidence  needed  to  establish  the 
presence  of  chronic  pulmonary  disease, 
we  have  added  other  appropriate 
imaging  techniques  after  x-ray  to 
recognize  there  are  now  other 
technologies  used  for  imaging.  We  have 
made  a  similar  change  in  die  first 
paragraoh  of  3.00F1,  and  in  3.00F3. 

We  also  have  included  in  the  sixth 
paragraph  a  discussion  of  the 
documentation  which  may  be  needed 
with  a  diagnosis  of  diffuse  interstitial 
fibrosis  or  clinical  findings  suggesting 
cor  pulmonale,  such  as  cyanosis  or 
secondary  polycythemia.  This 
documentation  may  require 
measurement  of  carbon  monoxide 
diffusing  capacity  or  arterial  blood  gases 
at  rest  and  infi^uently  during  exercise 
in  addition  to  evidence  of  the  clinical 
evaluation  and  chest  x-ray  or  other 
appropriate  imaging  tecdmiques  and 
spirometry.  We  also  clarified  the 
discussion  of  pulmonary  vascular 
disease  with  its  specific  docwnentation 
requirements  to  state  that  right  heart 
ca^eterization  with  angiography  and/or 
direct  measurement  of  pulmonary  artery 
pressure  may  have  been  done.  We 
further  state  that  when  performed,  the 
results  should  be  obtained  because  the 
results  may  be  useful  in  evaluating 
impairment  severity. 

The  final  paragraph  of  3.00A  is  a  new 
paragraph  that  we  added  to  clariN  that 
the  listings  can  never  be  used  to  deny 
claims.  It  is  a  reminder  that  claimants 
whose  impairments  do  not  “meet”  any 
listing  may  still  be  found  to  have 
impairments  that  are  “eoual”  in  severity 
to  a  listing,  and  that  the  listings  can 
only  be  used  to  find  a  person  disabled, 
but  not  to  find  a  person  “not  disabled.” 
The  new  paramph  stresses  the 
importance  of  an  individualized 
residual  functional  capacity  assessment. 


52348  Federal  Register  /  Vol.  58,  No.  193  /  Thursday,  October  7,  1993  /  Rules  and  Regulations 


which  may  or  may  not  result  in  a 
finding  of  disability,  whenever  a 
person's  severe  impainnent(s)  does  not 
meet  or  equal  the  requirements  of  a 
listing.  To  be  consistent  with  the  adult 
rules,  we  also  added  a  final  p>aragraph 
to  103.00A  of  the  preface  to  the 
childhood  listings  emphasizing  the 
importance  of  equivalence 
determinations  and  individualized 
functional  assessments  when  childhood 
impairments  do  not  meet  a  listing. 

3.00B  Mycobacteria},  Mycotic,  and 
Other  Chronic  Persistent  Infections  of 
the  Lung.  The  final  rules  in  3.00B 
include  other  dironic  persistent 
infectkms  of  the  lung,  in  addition  to 
myoobacterial  and  mycotic  infections. 

We  removed,  without  replacement,  the 
proposed  last  sentence  of  this  section, 
which  indicated  that  chronic  pulmonary 
infection  occurring  in  the  setting  of 
immunodeficiency  should  be  evaluated 
under  the  criteria  for  the  appropriate 
underlying  disorder  because  we  believe 
it  to  be  unnecessary.  Our  adjudicators 
know  that  we  have  separate  criteria  for 
the  evaluation  of  impairments  of  the 
immune  system,  including  human 
immunodeficiency  virus. 

3.00C  Episodic  Respiratory  Disease. 
In  3.00C.  we  specify  the  documentation 
requirements  for  episodic  respiratory 
disease.  Documentation  must  include 
information  relating  to  the  adherence  to 
a  prescribed  therapeutic  regimen,  thus, 
again,  serving  to  emphasize  the 
importance  of  treatment  that  the 
claimant  is  expected  to  have  received. 
The  documentation  requirements  define 
the  severity  of  an  attack  fulfilling  the 
intensity  component  of  the  listing 
criteria,  and  define  hospital  admissions 
as  inpatient  hospitalizations  for  longer 
than  24  hours.  Based  upon  a  public 
comment  which  questioned  the  need  for 
spirometric  results  between  attacks  of 
episodic  respiratory  diseases  (asthma, 
cystic  fibrosis,  and  bronchiectasis),  we 
clarified  that  this  rule  pertains  only  to 
cases  of  asthma,  as  explained  in  more 
detail  in  the  public  comments  section. 

3.00D  Cwstic  Fibrosis.  Paragraph  D  is 
being  added  to  the  introductory  material 
in  3.00  to  recognize  the  increasing 
number  of  children  with  cystic  fibrosis 
surviving  to  adulthood.  The  adult 
listings,  therefore,  explicitly  recognize 
this  condition,  and  in  the  ^t  sentence, 
we  indicate  that  this  disorder  may  affect 
either  the  respiratory  or  digestive  body 
systems  or  bmh.  We  provi^  a 
description  of  cystic  fibrosis,  including 
information  concerning  the  prop^ 
diagnostic  ap{m>ach.  In  response  to 
public  comments,  we  added  a  reference 
to  the  medical  literature  which 
describes  the  diagnostic  test  (i.e.,  the 
quantitative  piloonpine  iontophoresis 


sweat  test).  We  also  add  that  there  are 
two  methods  of  sweat  collection,  the 
Gibson-Cooke  and  Wescor  Macroduct 
systems;  however,  to  establish  the 
diagnosis  of  cystic  fibrosis,  the  sweat 
sodium  or  chloride  content  must  be 
analyzed  quantitatively  using  an 
acceptable  laboratory  technique.  The 
pilocarpine  method,  the  specifications 
for  which  are  published  by  the  Cystic 
Fibrosis  Foundation,  is  an  acceptable 
testing  procedure.  The  pilocarpine 
method  has  the  lowest  false  positive  and 
false  negative  results  of  any  sweat 
collection  technique  that  is  currently 
available  to  confix  the  diagnosis  of 
cystic  fibrosis.  The  test  is  available  in  all 
Cystic  Fibrosis  Centers  affiliated  with 
the  Cystic  Fibrosis  Foundation,  as  well 
as  in  major  university  medical  centers. 

In  addition,  we  have  identified  and 
included  another  test  for  diagnosing 
cystic  fibrosis.  It  is  the  genetic  test  for 
homozygosity  of  the  cystic  fibrosis  gene 
and  is  known  as  “CF  gene  mutation 
analysis.” 

In  the  penultimate  sentence,  in 
response  to  a  public  ccanment,  we 
reference  the  digestive  body  system  as 
the  other  nonpulmonary  b(^y  system 
which  could  be  affected  by  cystic 
fibrosis.  We  clarified  the  last  sentence  to 
indicate  that  the  combined  effects  of  the 
involvement  of  the  respiratory  and 
digestive  body  systems  must  be 
considered  in  case  adjudication. 

3.00E  Documentation  of  Pulmonary 
Function  Testing.  For  consistency  with 
the  terminology  used  throu^out  these 
regulations,  in  the  title  and  in  the 
second  sentence,  we  have  (dianged 
“ventilatory”  function  testing  to 
“pulmonary”  function  testing.  We  have 
made  a  similar  change  in  103.00B,  We 
expanded  3.00E,  desimated  as  3.00D  in 
our  prior  rules,  to  include  more  specific 
requirements  for  documentation  of 
pulmonary  function  tests.  The  revision 
is  consistent  with  published  standards 
for  test  performance  approved  by  the 
American  Thoracic  Society  in  the 
“American  Review  of  Respiratory 
Disease.”  Vol.  136,  No.  5;  pp.  1285- 
1298, 1987,  and  the  National  Institutes 
of  Health  Epidemiology  Standardization 
Project.  Criteria  are  outlined  specifying 
what  constitutes  an  acceptable  study. 
These  criteria  include  the  use  of  the 
back-extrapolation  tedmique  for  zero 
time,  the  requirement  for  early  onset  of 
peak  flow  rates,  and  specific  criteria  for 
reproducibility.  Performance  standards 
require  that  at  least  three  acceptable 
spirograms  be  obtained,  two  of  which 
are  reproducible.  Comprdiensive 
standards  are  {Huvided  for  calibratirm  of 
instruments  other  than  those  that 
generate  the  spirogram  by  dired  pen 
linkage  to  a  mechanical  displacennent- 


type  spirometer.  Three  levels  of 
calibrations  are  required  for  primary 
flow  sensing  devices  because  some  of 
these  devices  are  not  linear  over  the 
wide  range  of  flow  rates  which  occur  in 
the  spirogram.  These  requirements  for 
accuracy  and  calibration  are  consistent 
with  the  standards  for  spirometers 
endorsed  by  the  American  Thoracic 
Society. 

The  maximum  voluntary  ventilation  • 
requirement  in  our  prior  rules  was 
deleted  as  a  criterion  because  it  was 
considered  to  be  effort-dependent, 
infrequently  used  in  clinical  practice, 
and  poorly  standardized  among 
laboratories.  In  the  prior  rules,  the  major 
usefulness  of  the  maximum  voluntary 
ventilation  requirement  was  that  it 
provided  confirmation  of  the  degree  of 
impairment  indicated  by  the  one  second 
forced  expiratory  volume  (FEVi)  when 
the  test  was  of  less  than  optimal  quality. 
These  final  listings  incorporate  specific 
requirements  to  ensure  the  quality  of 
forced  expiratory  spirometry  studies. 

We  added  two  new  sentences  to  the 
second  paragraph  of  3.00E  and  103.00B 
to  indicate  first  that  pulmonary  function 
studies  should  not  be  performed  unless 
the  claimant’s  clinical  status  is  stable. 
The  second  sentence  indicates  that 
wheezing  per  se  does  not  necessarily 
preclude  performance  of  a  pulmonary 
function  test  because  wheezing  is 
common  in  asthma,  chronic  bronchitis, 
or  chronfc  obstructive  pulmonary 
disease.  Also,  in  the  last  sentence  of  this 
paragraph,  we  defined  “most  stable  state 
of  health”  as  “any  period  in  time  except 
during  or  shortly  after  an  exacerbation.” 

In  response  to  a  public  comment,  we 
added  language  to  the  last  sentence  in 
the  fifth  paragraph  of  3.00E  and  103.00B 
to  explain  that  the  calibration  tracings, 
as  well  as  the  spirograms,  must  be 
presented  in  a  volume-time  format  at  a 
speed  of  at  least  20  mm/sec  and  a 
volume  excursion  of  at  least  10  mm/liter 
to  permit  independent  evaluation. 

3. OOF  Documentation  of  Chronic 
Impairment  of  Gas  Exchange.  In  3.00F1, 
we  include  a  detailed  description  of  the 
specifications  for  performance  of  the 
diffusing  capacity  of  the  lungs  for 
carbon  monoxide  study  to  evaluate 
impairment  of  gas  exchange.  These 
listings  place  greater  emphasis  on  the 
use  of  diffusing  capacity  of  the  lungs  fw 
carbon  monoxide  study  as  a  measure  of 
gas  exchange  prior  to  consideration  of 
purchasing  arterial  gas  analysis  and 
exercise  testing.  The  use  of  a  diffusing 
capacity  of  the  lungs  for  carbon 
monoxide  study  to  estimate  gas 
exchange  impairment  is  bas^  on  state- 
of-the-art  infonnation  diat  diffusing 
capacity  is  an  important  indicator  of  gas 
exchange  and  work  capacity,  and  is  an 
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important  predictor  of  mortality  in  lung 
disorders.  The  performance  criteria  for 
the  test  have  b^n  standardized  by  the 
American  Thoracic  Society  in  the 
“American  Review  of  Respiratory 
Disease,”  Vol.  136,  No.  5:  pp.  1299- 
1307, 1987,  and  the  standardization  of 
criteria  has  been  incorporated  into  the 
listines. 

In  the  last  sentence  of  the  first 
paragraph  of  3.00F1,  we  clarified  the 
language  on  purchase  of  a  diffusing 
capacity  of  the  lungs  for  carbon 
monoxide  study  to  indicate  that 

fiurchase  of  a  diffusing  capacity  of  the 
ungs  for  carbon  monoxide  study  may 
be  appropriate  when  there  is  a  question 
of  whether  an  impairment  meets  or  is 
equivalent  in  severity  to  the  listing,  and 
the  claim  cannot  otherwise  be  favorably 
decided. 

We  provide  criteria  in  3.00F2  for 
resting  arterial  blood  gas  studies.  In 
3.00F2  and  3.00F3,  we  also  specify  that 
before  purchase  of  arterial  blood  gas 
studies  at  rest  or  during  exercise,  a 
program  physician,  preferably  one  with 
experience  in  the  care  of  patients  with 
pulmonary  disease,  must  review  all 
clinical  and  laboratory  data  in  the 
record  to  determine  whether  obtaining 
the  test  would  present  a  significant  risk 
to  the  individual.  In  3.00F2,  we  also 
state  that  arterial  blood  gas  studies  at 
rest  or  on  exercise  should  be  purchased 
only  from  a  laboratory  certified  by  a 
State  or  Federal  agency. 

In  the  second  paragraph  of  3.00F2  and 
103.00C1,  we  clarified  our  language  on 
purchase  to  indicate  that  purchase  of 
resting  arterial  blood  gas  studies  may  be 
appropriate  when  there  is  a  question 
whether  an  impairment  meets  or  is 
equivalent  in  severity  to  a  listing  and 
the  claim  cannot  otherwise  be  favorably 
decided.  To  further  clarify  our  intent  on 
the  purchase  of  resting  arterial  blood  gas 
studies,  we  added  a  sentence  to  the 
second  paragraph  of  3.00F2  that 
indicates  if  the  results  of  a  diffusing 
capacity  of  the  lungs  for  carbon 
monoxide  study  are  greater  than  40 
p>ercent  of  predicted  normal  but  less 
than  60  p>ercent  of  predicted  normal, 
purchase  of  resting  arterial  blood  gas 
studies  should  be  considered. 

In  3.00F3,  we  reorganized  the  first 
paragraph  as  it  app>eared  in  the  NPRM 
to  indicate  that  arterial  blood  gas  studies 
with  exercise  may  be  appropriate  in 
cases  in  which  there  is  documentation 
of  chronic  pulmonary  disease,  but  full 
development,  short  of  exercise  testing, 
is  not  adequate  to  establish  if  the 
impairment  meets  or  is  equivalent  in 
severity  to  a  listing,  and  the  claim 
cannot  otherwise  be  favorably  decided. 
As  a  resuh  of  this  reorganization,  we 
deleted  the  fourth  sentence  of  the 


proposed  rule  because  it  was  redundant 
in  light  of  the  revision  to  the  first 
sentence.  Exercise  testing  with  blood 
gas  analysis  should  only  be  done  after 
the  diffusing  cap)acity  of  the  lungs  for 
carbon  monoxide  study  has  been 
estimated  and  the  documentation  has 
been  found  to  be  inadequate  for  the 
evaluation  of  the  severity  of  functional 
impairment.  In  3.00F3,  we  deleted  the 
language  regarding  a  FEVi  greater  than 
2.5  liters  from  the  second  p>aragraph  of 
the  prop>osed  rule  because  it  was 
medically  inaccurate  in  that  this  finding 
is  not  a  sensitive  marker  for  absence  of 
a  gas  exchange  impairment.  We  have, 
however,  retained  language  that  when 
an  individual  has  a  diffusing  capacity  of 
the  lungs  for  carbon  monoxide  greater 
than  60  p)ercent  of  predicted  normal,  an 
exercise  blood  gas  study  generally 
would  not  be  needed. 

In  3.00F4,  we  revised  the 
methodology  for  p)erformance  of  an 
exercise  test  to  include  use  of 
measurements  at  two  exercise  levels  if 
the  individual  can  satisfactorily 
complete  the  lower  level  of  exercise  at 
approximately  5  METs.  In  the  third 
sentence,  we  reflect  the  weight  in  both 
pHmnds  and  kilograms  for  clarity.  We 
expanded  the  last  sentence  of  the  fifth 
paragraph  to  indicate  that  the  statement 
the  laboratory  provides  concerning  why 
the  claimant  failed  to  complete  4  to  6 
minutes  of  steady  state  exercise, 
provides  information  which  may  be 
useful  for  determining  whether  effort 
was  limited  by  lack  of  effort  or  another 
impairment  which  afiected  the 
claimant’s  ability  to  exercise. 

3.00G  Chronic  Cor  Pulmonale  and 
Pulmonary  Vascular  Disease.  In  3.00G, 
we  provide  a  more  detailed  description 
of  chronic  cor  pulmonale  and 
pulmonary  vascular  disease  for  which 
specific  new  criteria  are  provided  in 
3.09.  We  clarified  that  the  establishment 
of  an  impairment  attributable  to 
irreversible  cor  pulmonale  secondary  to 
chronic  pulmonary  hypertension 
requires  dociimentation  by  signs  and 
lalmratory  findings  of  right  ventricular 
overload  or  failure.  This  was  the  intent 
of  the  language  which  appeared  in  the 
NPRM.  We  also  clarified  that 
hypoxemia  may  accompany  heart 
failure  and  is  also  a  cause  of  pulmcmary 
hypertension  and  also  that 
polycythemia  with  an  elevated  red 
blo^  cell  count  and  hematocrit  may  be 
foimd  in  the  presence  of  chronic 
hypoxemia. 

3.00H  Sleep-Related  Breathing 
Disorders.  We  are  also  adding  3.00H  to 
provide  a  description  of  sleep-related 
breathing  disorders,  which  are  not 
addressed  in  the  prior  listings. 
Reference  criteria  are  provided  for  the 


evaluation  of  these  disorders  in  3.10.  In 
response  to  a  public  comment  to 
provide  more  detailed  information  on 
the  effect  of  sleep  apnea  on  an 
individual,  we  have  added  a  sentence 
recognizing  that  because  daytime 
sleepiness  can  affect  memory, 
orientation,  and  personality,  a 
longitudinal  treatment  record  may  be 
needed  to  evaluate  mental  functioning. 
We  also  added  a  sentence  to  clarify  that 
chronic  hypoxemia  due  to  episodic 
apnea  may  cause  pulmonary 
hypertension.  Da^riinie  somnolence  may 
be  associated  with  disturbance  in 
cognitive  vigilance.  Impairment  of 
cognitive  function  may  be  evaluated 
under  organic  mental  disorders  (12.02). 

If  the  sleep  disorder  is  associated  with 
gross  obesity,  evaluation  will  be  under 
the  applicable  obesity  listing. 

Listings 

3.01  Category  of  Impairments, 
Respiratory  System 

3.02  Chronic  Pulmonary 
Insufficiency.  Paragraph  A  of  3.02  and 
table  I  now  only  require  one-second 
forced  expiratory  volume  values  rather 
than  both  FEV|  and  maximum  voluntary 
ventilation  results.  The  FEV|  values  are 
substantively  unchanged  from  our  prior 
rules.  Table  I,  however,  is  constructed 
so  that  rounding  of  reported  volume 
values  will  not  be  necessary.  For  clarity, 
the  heights  are  shown  in  centimeters 
and  inches  rather  than  just  inches.  In 
addition,  in  paragraph  A,  for  clarity,  we 
have  made  a  nonsubstantive  change 
from  the  NPRM  and  added  “due  to  any 
cause”  after  the  opening  phrase, 
“Chronic  obstructive  pulmonary 
disease.”  This  phrase  is  also  in  our  prior 
rules.  For  consistency,  we  included  it  in 
103.02A.  For  clarity,  we  also  added,  in 
parentheses,  the  cross  reference  to  3.00E 
for  guidance  on  determining  the  height 
of  an  individual  with  mark^  spinal 
deformity. 

In  the  first  sentence  of  3.02B,  we 
added  “due  to  any  cause”  after  “chronic 
restrictive  ventilatory  disease”  and  in 
103.03B.  In  final  3.02,  paragraph  B  has 
been  clarified  by  adding  a  cross 
reference  to  3.00E  for  cases  of  marked 
spinal  deformity  rather  than  repeating, 
as  we  did  in  the  NPRM,  the  same 
information  that  is  already  contained  in 
the  introductory  material  in  3.00E. 

Table  D  is  modified  so  that  rounding  of 
reported  forced  vital  capacity  values 
will  not  be  necessary  and  the  heights  are 
shown  in  both  inches  and  centimeters. 

Final  3.02C,  provides  criteria  for 
evaluating  a  gas  exchange  abnormality 
based  on  a  diffusing  capacity  of  the 
lungs  for  carbon  monoxide  study, 
arterial  blood  gas  studies  at  rest  or 
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exercise  testing  with  measurement  of 
arterial  blood  gas  studies.  The  diffusing 
capacity  of  the  lungs  for  carbon 
monoxide  criteria  have  been  modiffed 
from  the  values  in  our  prior  rules  (less 
than  9  ml/min/mm  Hg.  or  less  than  30 
percent  of  the  predicted  normal  value) 
to  less  than  10.5  ml/min/mm  Hg.  or  less 
than  40  percent  of  the  predicted  normal 
value.  This  revision  represents  updated 
informaticm  from  the  American 
Thoracic  Society  correlating  these 
values  for  diffusing  capacity  of  the  lungs 
for  carbon  monoxide  with  work  capacity 
and  mortality.  (“American  Thoracic 
Society  Statement  on  Evaluation  of 
Impairment/Disability  Secondary  to 
Respiratory  Disease”,  “American 
Review  of  Respiratory  Disease,”  Vol. 

133.  No.  6,  pp.  1205-09, 1986.)  Because 
of  the  variation  in  published  predicted 
values,  the  listing  criteria  specify  that 
the  source  of  the  predicted  values 
should  be  reported  or,  if  not  published, 
should  be  suomitted  in  the  Jorm  of  a 
table  or  nomogram. 

Paragraph  Q  of  3.02  provides  criteria 
for  resting  arterial  blood  gas  studies. 
Resting  arterial  hypoxemia  is  associated 
with  increased  mortality  and 
development  of  pulmrmary 
hypertensim  and  cor  pulinonale.  Based 
upon  a  public  comment  that  there  could 
be  misapplication  of  this  listing,  we 
have  induded  again  tables  DI-A,  III-B, 
and  ni-C  frtun  tlm  prior  listing  3.02  to 
provide  for  the  evduation  of  hypoxemia 
at  three  altitudes.  We  have  deleted  the 
proposed  criteria  for  evaluating 
hypoxemia  at  two  altitudes  (i.e.,  less 
than  4000  feet  and  4000  feet  and 
greater).  The  correction  for  hypoxemia 
for  carbon  dioxide  tension  is  contained 
in  tables  ffl-A,  UI'B,  and  IH-C  The 
requirement  in  paragraph  C2  that  the 
two  measurements  of  resting  arterial 
oxygen  tension  (PO2)  be  separated  by  an 
interval  of  three  or  more  weeks  tvithin 
a  six-month  period  in  order  to  meet  the 
requisite  level  of  hypK)xemia  is  based 
upon  the  degree  of  technical  and 
biologic  variability  of  arterial  oxygen 
levels  and  is  consistent  with  standards 
used  in  studies  on  mortality  and 
performance  in  persons  with  dironic 
lung  disease. 

Paragraph  C3  has  been  revised  based 
upon  public  comments  to  reflect  arterial 
blood  gas  values  of  PO2  and 
simultaneously  determined  PCX)2  during 
steady  state  exercise  with  a 
parenthetical  statement  defining  the 
exercise  level  and  referencing  to  tables 
III-A.  ni-B.  and  m-C 

3.03  Asthma.  In  3.03,  paragraph  B 
provides  that  hospitalization  for  l<mger 
than  24  hours  for  control  of  asthma 
counts  as  two  asthma  attacks  for 
purposes  of  meeting  the  frequency 


requirement  of  at  least  one  attack  every 
2  months,  or  at  least  six  times  a  year. 
Paragraph  B  also  states  that  medical 
evidence  of  record  over  a  period  of  at 
least  12  consecutive  months  must  be 
used  to  determine  the  frequency  of 
attadis. 

3.04  Cystic  Fibrosis.  Listing  3.04  has 
been  added  to  establish  criteria  for 
evaluating  cystic  fibrosis  in  adults 
because  an  increasing  number  of 
individuals  with  this  disease  are  now 
living  into  adulthood.  The  listing 
provides  new  criteria  for  the  evaluation 
of  the  pulmonary  manifestations  of  this 
disorder.  Based  upon  public  comments, 
we  revised  3.04A  to  include  a  separate 
table  (table  IV)  to  be  used  only  for  the 
evaluation  of  cystic  fibrosis  in  adults,  as 
is  done  in  the  ^ildhood  rules  in 
103.04A.  We  also  added  3.04C  to 
include  those  criteria  shown  in  103.04C 
because  some  adults  could  manifest  the 
findings  shown. 

3.06  Pneumoconiosis.  Listing  3.06  is 
a  cross-reference  listing  by  whicn 
pneumoconiosis  demonstrated  by 
appropriate  imaging  tedmiques  can  be 
evaluated  under  the  appit^riate  criteria 
in  listing  3.02. 

3.07  Bronchiectasis.  Bronchiectasis. 
3.07,  is  somewhat  similar  to  the  clinical 
aspects  of  asthma  and  cystic  fibrosis  in 
that  the  course  may  be  characterized  by 
.  exacerbations  and  remissions. 

Therefore,  a  new  paragraph  B  is 
provided  to  make  the  criteria  for 
episodes  of  bronchitis  or  pneumonia  or 
hemoptysis  or  respiratory  failure 
consistent  with  3.03  (asthma)  and  3.04 
(cystic  fibrosis).  Paragraph  B  indicates 
that  episodes  of  bronchitis  or 
pneumonia  or  hemoptysis  or  respiratory 
failure  requiring  physician  intervention 
at  least  six  times  a  year  will  meet  the 
requirements  of  the  listing. 

3.08  Mycobacterial,  Mycotic,  and 
Other  Chronic  Persistent  Infections  of 
the  Lung.  In  response  to  a  public 
comment,  we  have  combined  proposed 
3.08  and  3.09  into  one  refeimice  listing 
and  retitled  it  as  shown  above. 

3.09  Cor  Pulmonale  Secondary  to 
Chronic  Pulmonary  Vascular 
Hypertension.  Because  we  combined 
proposed  3.08  and  3.09  into  final  3.08, 
we  have  renumbered  this  listing  as  3.09. 
More  specific  criteria  are  provided 
requiring  the  establiduaent  of  an 
impairment  due  to  chnmic  cor 
pulmonale.  Additional  criteria  to  those 
in  4.02  are  provided  to  facilitate 
adjudication  when  resting  arterial  blood 
gases  have  been  measured  and 
hypoxemia  fulfills  3.02C2.  Also,  we 
have  clarified  paragraph  B  for  artmial 
hypoxemia  to  crosfrrefer  to  3.02C2  fmr 
the  evaluation  of  arterial  hypoxemia. 

We  have  revised  3.09C  to  merely 


reference  4.02  so  that  this  listing  will 
remain  current  even  if  future  revisions 
are  made  to  the  4.02  criteria. 

3.10  Sleep-related  Breathing 
Disorders.  Based  upon  the 
reorganization  discussed  previously, 
this  listing  is  now  designated  3.10  (3.11 
in  the  NPRM).  This  is  a  new  listing  for 
sleep-related  breathing  disorders  and 
refers  to  the  persistent  functional 
consequences  of  this  condition.  When  a 
sleep-related  breathing  disorder  limits 
or  precludes  worin  activity,  the 
physiologic  basis  for  the  impairment 
may  be  chronic  cor  pulmonale,. or  a 
disturbance  in  cognitive  performance. 
Some  individuals  with  this  disorder  are 
morbidly  obese.  Reference  listings  are 
provided  for  the  evaluation  of  these 
manifestations. 

Revisions  to  Part  B  of  Appendix  1 
103.00  Preface 

Consistent  with  our  discussion  of 
revisions  to  part  A  of  appendix  1,  we 
have  deleted  the  language  we  proposed 
in  the  NPRM  which  repeated  in  103.00 
the  sunset  provision  for  the  respiratory 
listings  in  part  B.  This  statemoit  in  the 
childhood  rules  would  not  only  have 
been  redundant  of  the  opening  text,  but 
would  also  have  made  103.00 
inconsistent  with  all  other  listings 
sections  except  12.00.  the  only  other 
section  that  repeats  the  sunset  provision 
in  its  opening  text. 

103. 00 A  Introduction.  In  addition  to 
the  changes  explained  in  3.00A,  we 
added  a  final  sentence  to  the  first 
paragraph  to  indicate  that  reasonable 
efforts  should  be  made  to  ensure 
evaluation  of  the  child’s  claim  by  a 
program  physician  specializing  in 
childhood  respiratory  impairments  or  a 
qualified  pediatrician.  We  also  added 
introductory  material  in  the  third 
paragraph  of  103 .00 A  to  provide  a 
discussion  that  evaluation  should 
include  consideration  of  the  adverse 
effects  of  respiratory  disease  in  all 
relevant  body  systems,  and  especially 
on  the  child’s  growth  and  development 
or  mental  functioning. 

103. OOB  Documentation  of 
Pulmonary  Function  Testing.  We  have 
retitled  103.00B  to  be  consistent  with 
3.00E.  We  removed  the  reference  to 

103.10  contained  in  the  NPRM  because 
there  was  no  such  listing  in  the  NPRM 
or  in  these  final  regulations.  The 
updated  standards  for  pulmonary 
function  testing  and  the  ratirmale  for 
including  them  are  essentially  the  same 
as  those  under  3.00E.  A  statement 
describing  the  child's  ability  to 
understand  directions  and  the  child's 
effort  and  cooperation  in  the  testing 
should  still  be  included  as  part  of  the 
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report.  Criteria  are  outlined  specifying 
what  constitutes  an  acceptable  study. 
These  criteria  include  the  use  of  the 
back-extrapolation  technique  for  zero 
time,  the  requirement  for  early  onset  of 
peak  flow  rates,  and  specific  criteria  for 
reproducibility.  Performance  standards 
require  that  at  least  three  acceptable 
spirograms  be  obtained,  two  of  which 
are  reproducible.  Criteria  are  included  « 
for  when  spirometry  should  be  repeated 
after  administration  of  an  aerosolized 
bronchodilator.  Comprehensive 
standards  are  provided  for  calibration  of 
instruments  other  than  those  that 
generate  the  spirogram  by  direct  pen 
linkage  to  a  mechanical  displacement- 
type  device.  Three  levels  of  calibrations 
are  required  for  primary  flow  sensing 
devices  because  some  of  these  devices 
are  not  linear  over  the  wide  range  of 
flow  rates  which  occur  in  the  spirogram. 

As  a  result  of  a  public  conunent,  we 
eliminated  the  discussion  on  rounding 
and  constructed  the  tables  similar  to  the 
adult  tables. 

In  response  to  a  public  comment,  we 
have  added  a  new  seventh  paragraph  to 
explain  that  performance  of  a 
pulmonary  function  test  is  appropriate 
only  when  the  child  is  capable  of 
performing  reproducible  forced 
expiratory  maneuvers.  This  capability 
usually  occurs  around  age  6. 

103.00C  Documentation  of  Chronic 
Impairment  of  Gas  Exchange.  This 
section  has  b^n  redesignated  103.00C 
(it  was  proposed  103.00B2)  because  we 
decided  to  reorganize  these  rules  to  be 
consistent  with  the  rules  in  part  A.  In 
103.00C1,  "Arterial  blood  gas  studies 
(ABGS),”  we  provide  the  documentation 
requirements  for  chronic  impairment  of 
gas  exchange  and  guidance  regarding 
the  performance  of  blood  gas  studies.  In 
103.0GC2,  we  provide  guidance  on  the 
use  of  pulse  oximetry  as  a  substitute  for 
arterial  blood  gas  testing  in  children 
under  age  12.  The  proposed  rules  had 
age  3  as  the  cut-off  point,  but  based 
upon  a  public  comment  and  advances  in 
medical  science,  we  increased  the  age  to 
12.  Based  on  a  public  comment,  we  also 
added  a  statement  at  the  end  of  the  first 
paragraph  to  indicate  that  the  report  of 
the  pul^  oximetry  test  should  include 
a  statement  on  the  child’s  cooperation 
during  the  test.  The  pulse  oximetry 
provision  for  documenting  gas  exchange 
abnormalities  is  necessary  b^ause 
arterial  blood  samples  are  difficult  to 
obtain  in  children  under  12  years  of  age, 
and  many  children  being  evaluated  will 
require  oxygen  periodically,  during 
which  times  bl<^  gas  determinations 
cannot  be  made.  Further,  invalid  values 
can  result  because  the  procedure  is 
painful  and  frequently  causes  crying. 
Pulse  oximetry  has  b^n  est^lished  as 


a  safe  and  relatively  painless  procedure. 

It  is  more  repeatable  than  ABGS  and 
more  accurate  than  transcutaneous 
techniques.  It  is  becoming  the  state-of- 
the-art  procedure  for  determining  gas 
exchange  abnormalities  in  young 
children  and  is  as  available  in  hospitals 
and  clinics  as  are  blood  gas 
determinations. 

For  clarity,  in  the  last  sentence  of 
103.00C1,  we  indicated  that  the  program 
physician  who  determines  whether  to 
purchase  a  resting  arterial  blood  gas 
study  should  preferably  be  one 
experienccxl  in  the  care  of  children  (the 
NPRM  indicated  patients)  with 
pulmonary  disease. 

For  consistency  with  the  adult  rules 
and  based  upon  a  public  comment,  we 
added  a  new  paragraph  to  103.00C1  and 
C2  which  discusses  when  purchase  of  a 
resting  ABGS  or  oximetry  may  be 
appropriate  (i.e.,  when  there  is  a 
question  of  whether  an  impairment 
meets  or  is  equivalent  in  severity  to  a 
listing,  and  the  claim  caimot  otherwise 
be  favorably  decided). 

103.00D  Cystic  Fibrosis.  This  section 
has  been  redesignated  103.00D  (it  was 
103.00C  in  the  t^RM)  because  of  the 
reorganization  discussed  above.  Based 
upon  a  public  comment,  we  revised  the 
first  sentence  to  indicate  that  this 
disorder  can  affect  either  the  respiratory 
or  digestive  body  systems  or  both,  as 
well  as  impact  the  child’s  growth  and 
development.  In  response  to  public 
comments,  we  have  provided  additional 
guidance  on  tests  which  can  be  used  for 
the  diagnosis  of  cystic  fibrosis.  The 
quantitative  pilocarpine  iontophoresis 
procedure  for  collection  of  sweat 
content  must  be  utilized.  We  note  that 
the  Gibson-Cooke  and  Wescor 
Macroduct  methods  are  acceptable.  The 
sweat  sodium  or  chloride  content  must 
be  analyzed  quantitatively  using  an 
acceptable  laboratory  technique.  This 
pilocarpine  method,  published  by  the 
Cystic  Fibrosis  Foimdation,  is  an 
acceptable  testing  procedure  as  it  has 
the  lowest  false  positive  and  false 
negative  results  of  any  sweat  collection 
technique  that  is  cxirrently  available  to 
confirm  the  diagnosis  of  cystic  fibrosis. 
The  test  is  available  in  all  Cystic 
Fibrosis  Centers  affiliated  with  the 
Cystic  Fibrosis  Foimdation,  as  well  as  in 
major  university  medical  centers.  In 
addition,  we  are  including  another 
diagnostic  technique  which  is  a  genetic 
test  for  homozygosity  of  the  cystic 
fibrosis  gene  and  is  called  “CF  gene 
mutation  analysis."  Most  children  with 
suspected  cystic  fibrosis  are  referred  to 
these  centers  for  the  diagnosis, 
evaluation,  and  ongoing  management  of 
this  disorder.  We  clarified  the  last 
sentence  contained  in  103.00C  the 


NPRM  to  indicate  that  the  combined 
effects  of  the  involvement  of  the 
respiratory  and  digestive  body  systems, 
as  well  as  the  impact  of  the  disorder  on 
a  child’s  growth  and  development 
should  be  considered  in  case 
adjudication. 

1 03.  OOE  Bronchopulmonary 
Dysplasia  (BPD).  This  section  has  been 
r^esignated  103.00E  (it  was  103.00D  in 
the  NPRM)  because  of  the 
reorganization  above.  We  added  new 
material  to  the  introduction  in  103.00E 
to  provide  an  explanation  of 
bronchopulmonary  dysplasia  (BPD)  and 
the  requirements  for  establishing  the 
diagnosis.  BPD  was  first  reported  in 
1967  and  had  a  very  high  mortality  rate. 
Improvements  in  technology  and  patient 
management  have  resulted  in  increased 
survival  and  recovery  of  premature 
infants.  Although  the  majority  of  infants 
with  BPD  do  recover,  some  progress  to 
chronic  pulmonary  disease,  resulting  in 
severe  respiratory  and  related  functional 
impairments. 

103.01  Category  of  Impairments, 
Respiratory  System.  The  revisions  to  the 
part  B  respiratory  listings  maintain 
structural  and  content  comparability 
with  part  A  to  the  extent  applicable.  As 
in  the  sections  of  103.00,  there  were  a 
few  instances  in  which  we  were  able  to 
incorporate  language  from  the  adult 
rules  into  the  childdiood  listings 
language  we  proposed  in  the  WRM,  or 
to  make  the  same  or  similar  revisions  in 
both  parts  for  even  greater  consistency 
between  parts  A  and  B. 

1 03.02  Chronic  Pulmonary 
Insufficiency.  In  a  technical, 
nonsubstantive  change,  we  have 
redesignated  the  listing  we  proposed  as 
103.14  in  the  NPRM  as  final  103.02  and 
revised  the  final  listing  in  order  to 
preserve  structural  and  content 
comparability  with  part  A.  Thus,  final 
3.02  and  103.02  now  both  list 
impairments  that  fall  under  the  heading 
of  chrtmic  pulmonary  insufficiency, 
including  dironic  obstructive  and 
chronic  restrictive  pulmonary 
impairments. 

We  revised  final  103.02A  from  the 
language  in  proposed  103.14A  to 
confine  its  criteria  to  chronic 
obstructive  pulmonary  disease  due  to 
any  cause,  in  order  to  maintain 
structural  and  content  comparability 
with  3.02A.  For  the  same  reason,  we 
moved  table  I  from  103.03  of  the  NPRM 
to  final  103.02A.  Table  I  is  constructed 
so  that  rounding  of  reported  volume 
values  will  not  be  necessary.  For  clarityf 
the  heights  are  shown  in  centimeters 
and  inches.  We  also  added  a  statement, 
like  the  statwnent  in  the  corresponding 
adult  rule,  that  the  height  in  the  table 
refers  to  height  without  shoes  and 
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added  a  cross  reference  to  103.00B  for 
the  discussion  of  measurement  of 
children  who  have  marked  spinal 
deformity.  Similarly,  we  revised  the  first 
column  heading  in  table  I  to  indicate 
that  the  height  is  without  shoes.  None 
of  these  revisions  is  substantive.  We 
have  merely  incorporated  the  guidance 
that  was  already  in  proposed  103.00B 
directly  into  the  listing  and  the  table  in 
order  to  make  them  clearer  and 
consistent  with  the  analogous  adult 
rule.  Finally,  we  made  minor  editorial 
changes  to  the  language  of  the  provision 
for  clarity  and  consistency  with  other 
provisions. 

Final  listing  103.02B  is  now 
applicable  to  chronic  restrictive 
ventilatory  disease  due  to  any  cause, 
and  corresponds  to  adult  3.02B.  As  in 
final  103. 02A,  we  incorporated  the 
guidance  on  height  and  a  cross  reference 
to  103.00B.  Because  of  the  restructuring 
of  the  rules,  we  redesignated  table  III  of 
proposed  103.14  as  table  II  in  final 
103.02B  and  modified  it  so  that 
rounding  of  reported  forced  vital 
capacity  values  will  not  be  necessary. 

The  heights  are  shown  in  centimeters 
and  inches. 

Final  103.02  A  and  B,  as  in  the 
NPRM,  still  provide  a  means  for 
evaluating  chronic  pulmonary 
impairments  not  covered  under  103.03 
and  103.04. 

Because  we  divided  proposed  103.14 
A  into  two  listings  (final  103.02  A  and 
B),  we  redesimated  the  subsequent 
paragraphs  of  the  rule.  Paragraphs  B 
through  G  of  the  proposed  rules  are, 
therefore,  i>aragraphs  C  through  H  in  the 
final  listing.  Paragraphs  C,  D,  and  E  of 
final  103.02  (paragraphs  B,  C,  and  D  of 
proposed  103.14)  were  developed 
specifically  for  the  evaluation  of 
children  who  have  experienced 
respiratory  distress  in  the  neonatal 
period  and  subsequently  develop 
chronic  limg  disorders  such  as  BPD. 
However,  other  conditions  such  as 
congenital  or  acquired  defects  of  the 
larynx  and  trachea,  neuromuscular 
disorders  and  spinal  cord  injuries 
affecting  respiration,  and  central 
nervous  system  mediated 
hypoventilation  can  also  be  evaluated 
under  these  listings. 

We  made  a  teclmical  correction  to 
listings  103.02C  and  103.02E5  to  make 
these  regulations  internally  consistent. 
In  these  regulations,  we  changed  the 
word  “continuous”  to  “frequent.” 

In  paragraphs  103.02  E6  and  F2,  we 
clarified  the  language  as  a  result  of  a 
public  comment  that  we  should  define 
“poor  weight  gain.”  We  revised  final 
listings  103.02  E6  and  F2  to  provide 
criteria  for  the  evaluation  of  involuntary 
weight  loss  or  failure  to  gain  weight  at 


an  appropriate  rate  for  age.  In  this  way, 
we  not  only  include  children  who  have 
stopped  gaining  weight  but  also 
children  who  do  not  gain  enough 
weight.  We  also  explicitly  provide  for 
the  possibility  that  a  child  will  actually 
lose  weight.  Paragraphs  F  and  G  of  final 
103.02  (paragraphs  E  and  F  of  proposed 
103.14)  specify  other  criteria  for 
assessing  manifestations  of  a  pulmonary 
impairment  in  children,  such  as 
recurrent  lower  respiratory  infection, 
acute  respiratory  distress,  chronic 
hypoventilation  or  chronic  cor 
pulmonale.  In  paragraph  F,  we  clarified 
that  the  two  hospital  admissions  within 
a  6-month  period  must  be  required  and 
each  must  be  for  more  than  24  hours. 

Paragraph  H  of  final  103.02 
(paragraph  G  of  proposed  103.14) 
provides  criteria  for  evaluating 
interference  with  linear  growth  as  a 
manifestation  of  lung  disease.  In  a 
minor  change  from  the  NPRM,  we 
revised  the  reference  from  a  reference  to 
100.02  to  a  more  general  reference  to  the 
growth  impairment  listings  in  100.00.  In 
this  way,  103.02H  will  remain  current 
regardless  of  any  revisions  we  may 
make  to  the  listings  in  100.00. 

103.03  Asthma.  Paragraphs  A  and  B 
of  103.03  ensure  greater  structural  and 
content  relationship  with  paragraphs  A 
and  B  of  3.03  in  part  A.  Paragraph  A  of 
103.03  and  the  values  specified  in  table 
1  (following  final  103.02A)  provide  for 
the  use  of  pulmonary  function  testing, 
and  paragraph  B  of  103.03  provides  the 
clinical  criteria  for  assessing  pulmonary 
insufficiency.  These  listings  are 
intended  to  represent  the  childhood 
counterparts  of  the  proposed  paragraphs 
A  and  B  of  3.03  in  part  A.  Because  we 
moved  table  I  frxim  proposed  103.03  into 
final  103.02A,  we  have  revised  the  text 
of  final  103. 03A  to  indicate  the  location 
of  table  I. 

Paragraph  C  of  103.03  recognizes  that 
some  (±ildren  have  persistent 
symptomatology  related  to  bronchial 
asthma  that  may  not  meet  or  equal  in 
severity  the  listing  criteria  in  103.03  A 
and  B,  in  part  because  of  their  drug 
regimen.  In  response  to  a  public 
comment,  we  revised  103.03C.  We 
deleted  proposed  103.03C2  (barrel  or 
pigeon  diest  deformity  related  to 
underlying  pulmonary  dysfunction) 
because  these  were  merely  descriptive 
anatomical  deformities  subject  to 
various  interpretations,  and  we 
renumbered  proposed  103.03C3  to 
103.03C2.  We  also  revised  103.03C  to 
now  require  one  of  the  two  criteria. 

Paragraph  D  to  103.03  provides  that  a 
growth  impairment  relat^  to  asthma 
should  be  evaluated  imder  the  criteria 
in  100.00. 


103.04  Cystic  Fibrosis.  Paragraph  A 
of  103.04  incorporates  and  revises  the 
criteria  in  paragraphs  A  and  B  of  103.13 
of  our  prior  rules,  and  revises  the  FEVi 
values.  The  values  in  our  rules  now 
being  updated  were  set  at  50  percent  of 
predicted  normal,  and  the  final  values 
have  been  set  at  60  percent  of  predicted 
normal.  The  higher  values  in  the  final 
rules  are  more  consistent  with  studies 
that  show  good  correspondence  between 
clinical  scoring  systems  based  on  the 
manifestations  of  lung  disease  and  FEV  i 
values  set  at  the  higher  standard.  Such 
scoring  systems  primarily  reflect 
pulmonary  status  as  measured  by 
physical  pulmonary  findings,  including 
radiographic  evidence,  nutritional  status 
and  level  of  activity.  As  a  result  of  this 
change,  forced  expiratory  pulmonary 
testing  will  permit  more  reliable 
evaluation  of  a  functional  impairment. 
Consistent  with  the  revision  of  the  FEVi 
threshold  necessary  to  establish  a 
disabling  impairment,  the  extent  of 
clinical  evidence  needed  imder 
paragraph  B  of  103.04  for  children  in 
whom  pulmonary  function  testing 
cannot  be  performed  will  now  require 
that  two  of  three  listed  manifestations 
be  present,  rather  than  all  three  as  the 
rules  being  updated  required.  Table  III 
is  constructed  so  that  rounding  of 
reported  volume  values  will  not  be 
necessary  and  the  height  is  showm  in 
centimeters  and  inches. 

Paragraph  C  of  103.04  provides  for  the 
evaluation  of  persistent  pulmonary 
infections  accompanied  by 
superimposed,  recurrent,  symptomatic 
episodes  of  increased  bacterial  infection 
requiring  intravenous  or  nebulization 
antimicrobial  treatment.  We  added 
nebulization  treatment  because  that  is 
becoming  more  widely  used. 

Paragraph  D  was  added  and  provides 
for  the  evaluation  of  episodes  of 
bronchitis,  pneumonia,  hemoptysis,  or 
respiratory  failure.  This  is  a  technical 
change  which  adds  to  the  childhood 
listings  of  these  manifestations  of  cystic 
fibrosis  which  had  been  included  only 
in  the  proposed  adult  listings. 

Paragraph  E  of  103.04  provides  that  a 
growth  impairment  related  to  cystic 
fibrosis  should  be  evaluated  under  the 
criteria  in  100.00. 

Public  Comments 

Following  the  publication  of  the 
NPRM  in  the  Federal  Register,  we 
received  11  letters  containing  comments 
pertaining  to  the  changes  we  proposed. 
The  letters  came  primarily  from 
advocates  of  the  rights  of  individuals 
with  respiratory  disease  (including  both 
legal  advocates  and  medical 
associations). 
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We  have  carefully  considered  all  of 
the  comments  and  have  adopted  many 
of  the  recommendations.  These  changes 
are  identified  in  the  following 
discussion  of  issues  that  were  raised  in 
the  comments. 

A  number  of  the  comments  were  quite 
long  and  detailed.  Of  necessity, 
therefore,  we  have  condensed, 
summarized,  or  paraphrased  them. 
However,  wre  have  tried  to  express 
everyone’s  views  adequately  and  to 
respond  to  all  of  the  relevant  issues 
raised.  There  were  also  a  few  comments 
that  we  do  not  address  below;  this  is 
because  they  were  minor  editorial 
OHiunents  pointing  out  typographical 
errors,  or  administrative  matters  that  are 
not  appropriate  to  the  final  rules. 

For  ease  of  reference,  we  have 
organized  the  comments  and  responses 
as  follows:  We  first  address  general 
comments,  i.e.,  comments  that  are  either 
about  the  rules  as  a  whole  or  that  apply 
to  more  than  one  section  of  the  rules. 

We  then  address  the  remaining 
comments,  which  pertain  to  specific 
sections  of  the  rules.  The  section 
references  in  the  headings  below  refer  to 
the  final  rules.  In  those  instances  in 
which  we  changed  the  section  numbers 
or  headings  in  the  final  rules,  we 
provide  both  the  NPRM  and  final 
references  in  the  text  of  the  comment 
and  respoi3se. 

General  Issues 

Comment:  A  commenter  thought  that 
the  proposed  7-year  expiration  date  for 
these  rules  was  too  long  and 
recommended  a  5-year  period  because 
rapidly  developing  medical 
technologies  could  make  these  listings 
obsolete. 

Response:  We  did  not  adopt  the 
comment  because  we  are  not  bound  to 
wait  7  years  before  promulgating  new 
rules.  If  there  are  medical  advances  that 
should  be  reflected  in  our  regulations, 
we  can  at  any  time  before  the  expiration 
of  the  7-year  period  revise  all  or  part  of 
the  rules. 

Comment:  A  commenter  indicated 
that  the  requirement  for  an  evaluation 
period  of  at  least  12  consecutive  months 
in  order  to  determine  the  fiequency  of 
episodes  for  asthma,  cystic  fibrosis,  and 
bronchiectasis  was  much  too  stringent. 

Response:  We  did  not  modify  our 
requirement  in  listings  3.03  and  103.03 
(asthma),  3.04  and  103.04  (cystic 
fibrosis)  and  3.07  (bronchiectasis)  for  an 
evaluation  period  of  at  least  12 
consecutive  months.  These  listings  are 
intended  to  be  used  in  the  most 
medically  severe  cases  of  asthma,  cystic 
fibrosis,  and  bronchiectasis.  Severity  f(»r 
these  listings  is  predicated  on  the 
frequent^  intensity  of  episodes.  We 


need  an  evaluation  period  of  at  least  12 
months  to  establish  a  longitudinal 
clinical  picture  because  there  are  a 
number  of  factors  which  may  require 
this  much  time  in  order  to  evaluate  the 
functional  impact  of  the  impairment  on 
the  individuaL  For  example,  the 
therapeutic  adjustments  or 
modifications  made  in  the  prescribed 
treatment  and  the  response  are  variable 
because  some  individuals  may  not 
respond  initially  to  a  particular  regimen 
and  will  later  need  br^umit  adjustments 
to  their  treatment  r^imen.  We  also  need 
infcmmatitm  on  the  optimal  benefit 
which  has  been  achieved  fiom  the 
treatment  modalities.  This  cannot  be 
assessed  until  an  efiective  regimen  has 
been  achieved  and  enough  time  has 
elapsed  for  the  regimen  to  be  effective. 

In  addition,  there  may  be  a  seasonal 
component  contributing  to  the 
fiequency  of  attacks,  and  we  want  to 
determine  frtxn  the  longitudinal  record 
whether  this  is  a  temporary  factor 
contributing  to  the  exacerbation  of  an 
episodic  respiratmy  disease. 
Nonetheless,  if  dis^ility  can  be 
established  at  any  point  in  the  claims 
development  process,  we  will  do  so. 

3.00  Preface  to  Part  A 

3.00A  Introduction.  Comment:  A 
few  commenters  were  concerned  about 
the  requirement  that  the  functional 
evaluation  of  the  severity  and  duration 
of  a  respiratory  disorder  should  be 
performed  only  after  prescribed 
treatment  has  been  instituted  and 
sufficient  time  has  elapsed  for  the 
results  to  be  evaluated.  They  said  that 
many  claimants  do  not  have  access  to 
this  type  of  treatment  or  cannot  afford 
medications.  These  commenters  wanted 
a  definition  of  “sufficient  time”  because 
some  respiratory  impairments  respond 
more  quickly  to  treatment  than  others 
and  without  such  a  definition,  various 
interpretations  could  result.  Another 
commenter  noted  an  incmisistency  in 
the  preamble  language  which  explained 
this  change  and  ffie  actual  language  in 
3.00A.  The  explanation  in  the  preamble 
indicated  that  the  evaluation  of  the 
severity  and  duration  of  a  respiratory 
disorder  should  be  performed  only  after 
prescribed  treatment  has  been  instituted 
and  expected  therapeutic  benefits  have 
been  achieved.  The  commenter  noted 
that  this  language  difference  would 
require  different  documentation  and 
evaluation  judgments.  One  commenter 
wanted  to  know  how  to  handle 
situations  in  which  the  treating 
physician  advises  the  patient  to  stop 
smdung,  yet  the  claimant  continues  to 
smoke. 

Response:  We  dieted  the  last 
sentence  of  the  first  paragra^^  of 


proposed  3.00A  and  revised  the  final 
rules  by  adding  a  new  second  paragraph 
in  final  3.00A,  and  for  consistency,  we 
made  the  same  addition  in  103.00A  of 
part  B.  In  the  new  second  paragraph  of 
final  3.00A  and  103.00A.  we  now 
indicate  that  many  individuals  who 
have  “listing-level”  impairments  will 
have  received  the  benefit  of  medically 
prescribed  treatment  and  that,  whenever 
there  is  such  evidence,  the  longitudinal 
clinical  record  must  include  a 
description  of  the  treatment  prescribed 
by  the  treating  source  and  the  response 
(which  would  include  evidence  of  the 
efiects  of  not  smoking),  in  addition  to 
information  about  the  nature  and 
severity  of  the  impairment.  Although  we 
agree  that  people  with  impairments  of 
lesser  severity  than  those  in  the  listings 
may  not  necessarily  receive  this  kind  of 
treatment,  we  believe  that  the  listing- 
level  impairments  are  so  severe  that 
many,  if  not  most,  individuals  with 
such  serious  impairments  will  be  placed 
on  some  sort  of  medical  treatment.  We 
have  added  a  new  third  paragraph  to 
recognize  that  there  will  be  some 
individuals  who,  despite  the  existence 
of  a  severe  impairment,  will  not  have 
received  ongoing  treatment.  Such  an 
individual  may  or  may  not  be  able  to 
show  the  existence  of  an  impairment 
that  meets  the  criteria  of  a  listing.  Even 
if  an  individual  does  not  show  that  his 
or  her  impairment  meets  the  criteria  of 
a  listing,  he  or  she  may  have  an 
impairment(s)  equivalent  in  severity  to 
one  of  the  listed  impairments  or  be 
disabled  because  of  a  limited  residual 
functional  capacity. 

We  need  a  longitudinal  record  to 
establish  the  severity  and  duration  of 
the  impairment,  especially  for  those 
impairments  that  may  be  amenable  to 
treatment.  Because,  as  the  commenter 
noted,  some  respiratory  impairments 
respond  more  quickly  to  treatment  than 
others,  it  is  not  possible  to  provide 
specific  criteria  as  to  what  is  a  sufficient 
period  of  time.  Our  rules  allow  the 
adjudicator  to  decide,  on  a  case-by-case 
basis,  if  sufficient  evidence  is  available 
for  a  determination  or  decision. 

To  underscore  our  policy  that  we 
never  deny  claims  because  of  failure  to 
meet  or  equal  the  listings,  we  added 
new  paragraphs  in  final  3.00A  and 
103.00A  which  stress  the  necessity  for 
making  an  equivalence  determination 
when  a  claimant’s  impairment(s)  does 
not  meet  a  listing,  and  far  assessing 
residual  functional  capacity  (or 
performing  an  individualize  functional 
assessment)  when  a  claimant’s  severe 
impairment(s)  neither  meets  nor  equals 
in  severity  any  listing. 

Finally,  the  rules  on  failure  to  follow 
prescribe  treatment  are  quite  complex. 
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but  have  one  simple  underpinning: 

They  do  not  come  into  play  unless  an 
individual’s  treating  source  has 
prescribed  treatment  for  the  individual 
which  the  individual  is  not  following.  If 
the  individual’s  treating  source  has  not 
prescribed  treatment,  or  the  individual 
does  not  have  a  treating  source,  the 
principle  does  not  apply. 

If  the  issue  arises  in  which  a 
physician  advises  a  claimant  to  stop 
smoking,  and  he  or  she  does  not,  a 
judgment  will  need  to  be  made  on  a 
case-by-case  basis  to  determine  if  the 
physician’s  advice  was  directly  related 
to  or  part  of  the  treatment  regimen  for 
the  respiratory  impairment. 

Comment:  A  commenter  suggested 
that  pulse  oximetry  or  ear  oximetry  be 
included  in  proposed  listings  3.02C2 
and  3.10B  (now  renumbered  3.09)  for 
adults  and  children  over  the  age  of  3  as 
alternative  documentation  to  arterial 
blood  gas  studies. 

Response:  We  did  not  accept  the 
comment  to  include  oximetry  results  for 
adults,  but  we  revised  the  age  limit  for 
children  to  age  12  because,  as  stated 
previously,  pulse  oximetry  in  children 
is  becoming  the  state-of-the-art 
procedure  for  determining  gas  exchange 
abnormalities  in  yoimg  children.  We 
accept  pulse  oximetry  in  a  child  under 
age  12  because  of  teduiical  problems 
with  arterial  punctvue.  However, 
oximetry  provides  only  a  single  value 
for  measuring  the  degree  to  which 
oxygen  is  boimd  to  hemoglobin  (oxygen 
saturation).  It  is  not  as  complete  a 
measure  of  gas  exchange  as  arterial 
blood  gas  studies.  Arterial  blood  gas 
studies  provide  information  about  other 
factors  such  as  the  amoimt  of  carbon 
dioxide  in  the  blood  and  metabolic 
status.  The  evaluation  of  all  these 
factors  provides  a  more  sensitive  and 
specific  indicate  of  a  disabling  gas 
exchange  impairment. 

3.00B  Mycobacterial,  Mycotic,  and 
Other  Chronic  Persistent  Irifections  of 
the  Lung.  Comment:  A  commenter 
welcomed  the  broadening  of  the 
applicability  of  the  listings  to  consider 
chronic  persistent  lung  infections  other 
than  mycotic  or  mycobacterial 
infections,  and  recommended  that  the 
title  of  listings  3.08  and  3.09  also 
include  this  information. 

Response:  We  agree  with  the 
commenter  that  the  title  of  listings  3.08 
and  3.09  should  be  broadened  to 
include  chronic  persistent  lung 
infections.  In  edition,  because  both 
these  listings  contain  cross  references  to 
listing  3.02  and  section  3.00B,  we 
combined  them  into  one  listing  now 
numbered  3.08  and  retitled  it, 
“Mycobacterial,  mycotic,  and  other 


chronic  persistent  infections  of  the 
lung.” 

3.00C  Episodic  Respiratory  Disease. 
Comment:  Two  commenters  suggested 
that  we  clarify  the  requirement  for 
information  documenting  adherence  to 
a  prescribed  therapeutic  regimen.  They 
questioned  whether  therapeutic  blood 
levels  of  theophylline  or  other  drugs 
will  be  requii^  as  documentation  of 
adherence  to  prescribed  treatment.  They 
also  felt  that  the  requirement  for 
spirometric  results  obtained  between 
attacks  appears  to  be  unnecessary  if  the 
listing  is  satisfied  by  attacks  meeting  the 
severity  and  fiequency  criteria 
described  in  proposed  listing  3.03B. 

Response:  Therapeutic  blood  levels  of 
theophylline  or  other  drugs  are  not 
required  because  theophylline  is  not 
prescribed  in  all  cases.  Many  factors 
other  than  compliance  %vith  medication 
afiect  blood  levels  through  alterations  in 
absorption  and  metabolism.  We  believe 
that  the  treating  source  should  be  able 
to  supply  this  information  because  if  an 
individual  truly  has  a  listing-level 
impairment,  it  would  be  imusual  for 
him  or  her  not  to  be  receiving  ongoing 
treatment  firom  a  treating  source  who 
has  longitudinal  evidence  on  the 
prescri^d  treatment  and  response. 

We  revised  the  last  sentence  of  3.00C 
because  the  requirement  for  spirometric 
results  between  attacks  pertains  only  to 
asthma.  We  now  require  spirometry 
between  asthma  attacks  b^use 
spirometry  showing  reversible 
bronchospasm  between  attacks  with 
improvement  in  the  one-second  forced 
expiratory  volume  post  bronchodilator 
is  needed  to  dociunent  the  severity  of 
asthma. 

3.00D  Cystic  Fibrosis.  Comment: 

One  commenter  suggested  that  the 
pilocarpine  techniqxies  should  be 
specif!^  in  this  section  as  they  are  in 
103.00C 

Response:  We  agree  and  have  added 
appropriate  language  to  3.00D. 

Comment:  A  commenter  requested 
that  we  specify  that  the  other  body 
systems  which  can  be  affected  by  cystic 
fibrosis  are  the  gastrointestinal  and 
cardiovascular  systems.  This  commenter 
also  noted  that  the  references  to  sweat 
tests  in  proposed  sections  3.00D  and 
103.00C  were  insufficient  and  suggested 
we  include  the  Gibson-Cooke  method 
and  the  Wescor  Macroduct  system. 

Response:  We  partially  agree  with  the 
first  comment  and  have  modified  3.00D 
and  103.00D  to  specifically  reference 
the  digestive  system.  In  the  childhood 
rules  (103.00D),  we  also  indicate  that 
cystic  fibrosis  can  adversely  impact  a 
child’s  growth  and  development.  We 
did  not  reference  the  cardiovascular 
body  system  because  the  manifestation 


involved  would  be  cor  pulmonale,  and 
that  is  covered  by  these  listings.  We 
included  references  to  the  Gibson-Cooke 
procedure  and  the  Wescor  Macroduct 
system  in  3.00D  and  103.00D.  We 
indicate  that  both  methods  can  be  used 
for  sweat  collection,  but  the  sweat  or 
chloride  content  must  be  analyzed 
quantitatively  using  an  acceptable 
laboratory  technique. 

3.00E  Documentation  of  Pulmonary 
Function  Testing.  Comment:  One 
commenter  suggested  that  we  address 
the  acceptability  of  pulmonary  function 
tests  in  the  presence  of  bronchospasm. 

Response:  We  agree  with  the 
commenter  and  have  added  language  to 
the  second  paragraph  of  3.00E  to 
indicate  that  pulmonary  function 
studies  should  not  be  performed  unless 
the  individual’s  clinical  status  is  stable, 
and  the  individual  is  not,  for  example, 
sufiering  an  episodic  respiratory  attack, 
acute  respiratory  infection  or  other 
chronic  illnesses.  We  also  provide  that 
wheezing,  per  se,  does  not  preclude 
testing  and  is  commonly  found  in 
asthma  between  attacks,  in  chronic 
bronchitis,  and  in  chronic  obstructive 
pulmonary  disease. 

Comment:  One  commenter  felt  that 
requiring  documentation  on  the 
manufacturer  and  model  number  of  the 
device  used  to  measure  and  record  the 
spirogram  was  excessive.  The 
commenter  indicated  that  if  the  Agency 
knows  about  the  acceptability  of  various 
devices,  it  should  publish  such  a  notice 
in  the  Federal  Register  for  notice  and 
comment. 

Response:  We  did  not  accept  the 
comment  because  the  manufacturer  and 
model  number  of  spirometric  devices 
may  be  helpful  particularly  when  the 
adjudicator  must  review  an 
incompletely  labeled  or  calibrated 
spirogram,  and  either  through  program 
experience  or  reference  materials 
available  to  the  adjudicator,  he  or  she 
can  determine  if  the  test  results  are 
acceptable.  It  may  then  be  unnecessary 
to  contact  the  source  which  performed 
the  test  for  additional  information  if  the 
specific  information  regarding  the 
spirometer  is  available.  We  feel  the  time 
required  to  report  the  manufacturer  and 
model  number  is  less  costly  and  time 
consuming  than  the  possible  recontact. 
In  addition,  as  clearly  indicated  in 
3.00E,  this  evidence  “should”  be  stated. 
There  is  not  an  absolute  requirement 
that  the  manufacturer  and  model 
number  be  a  part  of  the  record  in  order 
for  the  claim  to  be  decided.  If  all  the 
evidence  supports  a  favorable  decision, 
the  claim  would  not  be  delayed  merely 
to  doctunent  this  piece  of  evidence.  In 
addition,  this  is  not  a  new  requirement. 
It  is  in  section  3.00D  of  the  prior  rules. 
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and  there  have  been  no  problems  with 
this  aspect  of  documentation.  We  did 
not  accept  the  comment  that  if  the 
Agency  Lnows  about  the  acceptability  of 
various  devices,  we  should  publish  such 
a  list  in  the  Federal  Register  for  notice 
and  comment.  We  do  not  certify 
acceptability  of  spirometers  nor  do  we 
maintain  a  list  of  acceptable  devices. 
Rather,  we  provide  rules  defining  what 
data  are  acceptable  for  program 
purposes,  and,  in  turn,  we  accept  the 
results  of  spirometry  from  any 
equipment  that  can  provide  these  data. 

Comment:  The  same  commenter  felt 
that  the  calibration  tracings,  as  well  as 
the  spirograms,  must  have  a  time  scale 
of  at  least  20  mm/sec  and  a  volume 
scale  of  at  least  10  mm/liter  to  permit 
independent  measurement  of  the 
spirogram. 

Response:  We  agree  with  the 
comment  and  have  added  the  language 
to  the  last  septence  of  the  fifth 
paragraphs  of  3.00E  and  103.00E  that 
the  spirogram  and  the  calibrations  must 
be  presented  in  a  volume-time  format  at 
a  speed  of  at  least  20  mm/sec  and  a 
volume  excursion  of  at  least  10  mm/L  to 
permit  independent  evaluation. 

3.00F  Documentation  of  Chronic 
Impairment  of  Gas  Exchange.  Comment: 
One  commenter  requested  clarification 
as  to  when  to  consider  purchase  of  a 
diffusing  capacity  of  the  lungs  for 
carbon  monoxide  or  resting  arterial 
blood  gas  studies.  The  commenter  noted 
that  this  section  says  these  tests  should 
be  purchased  in  cases  in  which  “there 
is  documentation  of  chronic  pulmonary 
disease,  but  the  existing  evidence, 
including  properly  performed 
spirometry,  is  not  adequate  to  establish 
the  level  of  functional  impairment.”  The 
commenter  questioned  whether  chronic 
pulmonary  disease  specifically  refers  to 
those  diseases  that  may  result  in 
significant  impairment  of  gas  exchange 
and  whether  this  will  result  in  an 
increase  in  the  need  to  purchase 
diffusing  capacity  of  the  lungs  for 
carbon  monoxide  and  arterial  blood  gas 
studies.  The  commenter  questioned 
whether  there  is  a  specifrc  sequence  of 
development  that  is  required.  He  said 
proposed  section  3.00F3  indicates  that 
an  exercise  arterial  blood  gas  study 
should  be  purchased  only  if  full 
development  is  not  adequate  to 
establish  the  level  of  functional 
impairment  and  goes  on  to  note  that  full 
development  means  the  results  of 
spirometry  and  measurement  of 
diffusing  capacity  of  the  lungs  for 
carbon  monoxide  and  resting  arterial 
blood  gas  studies  have  been  obtained. 
This  implies  that  both  these  studies  may 
be  purchased  before  exercise  arterial 
bloiixl  gas  studies. 


Response:  It  is  not  possible  to  provide 
an  exact  sequence  which  should  always 
be  followed  in  purchasing  tests.  Chronic 
pulmonary  insu^iciency,  as  designated 
in  listing  3.02,  may  be  the  result  of 
many  disorders  which  may  alter 
pulmonary  function,  including,  but  not 
limited  to,  chronic  obstructive 
pulmonary  disease,  emphysema, 
chronic  bronchitis,  bronchiectasis, 
pneumoconiosis,  infection,  cystic 
fibrosis,  asthma,  pulmonary  infiltrative 
disorders,  and  pulmonary  resection.  The 
important  issue  in  documentation  of 
severity  in  these  disorders  is  to  have 
sufficient  information  to  identify  those 
individuals  with  disabling  functional 
loss.  Because  each  disease  process  may 
manifest  itself  differently,  each  case 
needs  to  be  independently  evaluated  in 
light  of  the  pertinent  evidence  already 
in  file  and  the  likelihood  that  a 
particular  study  will  provide  additional 
information  for  accurate  adjudication. 
We  have,  however,  modified  the 
language  in  3.00F1  and  3.00F2  to  clarify 
that  purchase  of  a  diffusing  capacity  of 
the  lungs  for  carbon  monoxide  and 
arterial  blood  gas  studies  may  be 
appropriate  when  there  is  a  question  of 
whether  an  impairment  meets  or  is 
equivalent  in  severity  to  a  listing  and 
the  claim  cannot  otherwise  be  favorably 
decided.  We  may  purchase  exercise 
arterial  blood  gas  studies  if  full 
development  is  not  sufficient  to 
establish  if  the  claim  meets  or  is 
equivalent  in  severity  to  a  listing  and 
the  claim  cannot  otherwise  be  favorably 
decided.  “Full  development”  can 
include  spirometry,  diffusing  capacity 
of  the  limgs  for  carbon  monoxide  or 
resting  arterial  blood  gas  studies, 
available  either  through  evidence  of 
record  or  purchase,  and  ail  other 
available  evidence,  including  but  not 
limited  to  medical  history,  physical 
examination,  chest  x-ray  or  other 
appropriate  imaging  techniques, 
electrocardiogram,  hematocrit  or 
hemoglobin. 

Listings 

3.02  Chronic  Pulmonary 
Insufficiency.  Comment:  One  . 
commenter  indicated  that  arterial  blood 
gases  are  simplified  in  the  proposed 
rules  and  was  concerned  about 
eliminating  carbon  dioxide  (CO2) 
tension.  The  commenter  believed  that 
even  if  two  tests  are  done  three  weeks 
apart,  the  test  results  can  be  influenced 
significantly  and  easily  by  such  things 
as  a  little  anxiety,  or  breath  holding.  In 
addition,  the  commenter  explained  that 
'  a  person  with  a  resting  Pa02  of  60-65 
could  be  really  hypoxic  if  the  individual 
were  hyperventilating.  Although  the 
commenter  believed  &at  the  use  of  the 


diffusing  capacity  of  the  lungs  for 
carbon  monoxide  or  arterial  blood  gas 
studies  are  appropriate,  the  commenter 
suggested  that  revisions  should  be  made 
in  3.02  to  include  CX>2-02  correlations. 

Response:  We  agree  with  the 
commenter  that  the  results  of  an  arterial 
blood  gas  study  could  be  influenced  by 
such  things  as  a  little  anxiety  or  breath 
holding.  To  avoid  any  misapplication, 
we  amended  listing  3.02  C2  and  C3  to 
delete  the  values  at  two  altitudes 
(designated  3.02C2  a  and  b  in  the 
NPRM).  We  revised  these  listings  to 
include  again  tables  III-A,  III-B  and  III- 
C  from  our  prior  3.02  listings  because 
these  criteria  are  more  sensitive 
indicators  of  disabling  impairment  of 
gas  exchange  and  include  correction  for 
hypoxemia  for  carbon  dioxide  tension. 

Comment:  A  commenter 
recommended  that  listings  3.02  C2  and 
C3  specify  that  the  values  are  based  on 
breathing  room  air. 

Response:  We  agree  and  have  added 
“breathing  room  air”  to  3.00F2,  3.00F4, 
103.00C1  and  listings  3.02  02  and  C3. 

Comment:  One  commenter  was 
concerned  with  the  requirement  in 
listing  3.O2C2  for  resting  arterial  blood 
gases  in  a  stable  state  3  or  more  weeks 
apart.  The  commenter  indicated  that 
getting  resting  arterial  blood  gas  studies 
performed  in  stable  state  on  one 
occasion  is  difficult,  but  it  will  be  even 
harder  to  get  these  results  on  two 
occasions.  The  commenter  felt  that  this 
requirement  precludes  the  use  of 
m^ical  evidence  of  record. 

Response:  We  did  not  adopt  the 
comment.  This  requirement  for  results 
on  two  different  occasions  is  included 
in  these  final  rules  because  repeat 
testing  increases  the  probability  that 
hypoxemia  is  chronic.  This  requirement 
also  ensures  that  inappropriate 
decisions  will  not  be  made  utilizing 
blood  gas  values  during  an  acute  illness 
which  is  not  expected  to  result  in  a 
chronic  gas  exchange  impairment.  We 
believe  ffiat  in  some  cases  evidence  of 
record  may  contain  applicable  pre¬ 
discharge  reports  fit>m  a  hospitalization 
for  an  intercurrent  acute  illness,  or  out¬ 
patient  records  may  have  the  test  results 
that  are  applicable,  particularly  when 
chronic  home  oxygen  therapy  is 
contemplated. 

Comment:  Two  commenters  indicaiea 
that  the  heights  listed  in  tables  I  and  n 
should  be  listed  in  either  inches  or 
centimeters,  and  the  English  and  metric 
system  should  not  be  mixed  by  using 
tenths  of  an  inch.  They  also  indicate 
that  because  the  one-second  forced 
expiratory  volume  cannot  be  estimated 
more  closely  than  to  tenths  of  a  liter,  the 
listing  requirements  should  not  be 
shown  in  hundredths  of  a  liter. 
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Fesponse:  We  decided  that  rather 
than  lowing  the  heights  in  tables  I  and 
n  in  either  indies  or  centimeters,  it 
wrould  be  dearw  if  we  indicated  both. 

We  have  revised  the  tables  accordingly. 
We  do  not  agree  with  the  conunenter 
that  one-second  forced  expiratoiy 
volume  results  caimd  be  estimated 
more  closely  than  to  tenths  of  a  liter 
because  it  has  been  our  program 
experience  that  many  times  results  are 
reported  beyond  a  tenth  of  a  liter,  and 
that  impairment  severity  assessment  can 
be  made  more  acouately  vdth  these 
results. 

Comment:  One  commenter  suggested 
that  we  not  permit  the  purdiase  of 
arterial  blood  gases  widi  exercise  and 
darify  that  su^  tests  be  evaluated  only 
when  obtained  as  medical  evidence  of 
record.  The  commenter  did  not  feel  that 
this  test  provided  informaticm  of  greater 
adfudicative  value  than  other  testing 
methods  that  are  more  readily  available 
and  less  risky  to  the  claimant 
Response;  We  did  not  accept  the 
ccunment  because  these  rules  provide 
that  exerdse  testing  should  only  be 
purdiased  in  inherent  instances  in 
which  the  other  studies  may 
underestimate  the  degree  of  functional 
loss.  Further,  our  iuIm  in  3.00P3  spedfy 
that  exercise  arterial  blood  gas 
measurements  should  only  be 
purchased  after  careful  review  of  the 
medical  history,  physical  examination, 
chest  x-ray  or  other  appropriate  imaging 
techniques,  spiromet^,  diffusing 
capacity  of  the  lungs  for  carbon 
monoxide  study,  el^rocardiogram, 
hematocrit  or  hemoglobin,  and  resting 
blood  gas  results  by  a  program 
physician,  preferably  one  with 
experience  in  the  care  of  patients  with 
pulmonary  disease,  to  determine 
whether  obtaining  the  test  would 
present  a  significant  risk  to  the 
individual.  The  purchase  of  such  tests 
on  infrequent  occasions  is  designed  to 
benefit  claimants  by  providing  another 
means  by  which  a  disabling  impairment 
can  be  established. 

Comment:  Three  individuals  noted 
that  proposed  listing  3.02C2b  should 
read,  “At  an  altitude  of  4000  feet  or 
greater.  *  *  •” 

Response:  We  did  not  accept  the 
comment  because  we  have  removed  the 
ahiUide  criteria  of  proposed  listing  3.02 
C2a  and  C2b  and  revi^  the  listing  to 
include  tables  ID-A,  m-^,  and  ID-C 
fit>m  3.02  of  the  prior  rules. 

Comment:  A  pbysidan  commented 
that  the  separation  of  ventilatory 
impairments  (chronic  obstructive  and 
chronic  restrictive  diseases)  into  two 
separate  listings  tends  to  be  confusing 
and  implies  an  imptvtance  in 
establishing  a  dia^osis.  To  simidify  the 


Erocess,  the  commenter  suggested  we 
ave  one  listing  that  provides  for  either 
a  one-second  forced  expiratory  volume 
equal  to  table  I  a  for^  vital  capacity 
equal  to  table  II.  This  person  believed 
that  one  listing  would  suffice  because 
someone  with  chronic  obstructive 
pulmonary  disease  could  be  considered 
as  meeting  the  listings  in  either  table  I 
or  table  n.  The  same  would  be  true  if  the 
person  has  a  predominantly  restrictive 
disease. 

Response:  We  did  not  accept  this 
comment  because  an  individual  with  a 
predominantly  air  obstructive 
impairment  that  meets  table  n  would 
nearly  always  meet  table  L  (These  tables 
are  contain^  in  listing  3.02.)  However, 
an  individual  with  a  restrictive 
impairment  that  meets  table  n  may  not 
meet  table  L  We  do  not  want  to 
construct  a  listing  that  will  disadvantage 
anyone.  In  addition,  the  designations, 
“one-second  forced  expiratory  volume” 
and  “forced  vital  capacity,”  are  used  in 
clinical  practice  and  connote  different 
physiologic  deficits.  For  these  reasons, 
we  prefer  to  incorporate  the  one-second 
foit^  expiratory  volume  and  the  forced 
vital  capacity  in  listing  3.02  as  we  have 
constructed  it. 

3.04  Cystic  Fibrosis.  Comment: 
Several  commenters  were  concerned 
that  the  criteria  for  adults  to  qualify  for 
benefits  with  cystic  fibrosis  are  more 
stringent  than  the  criteria  for  children 
with  cystic  fibrosis.  Under  the  proposed 
criteria,  a  child  who  is  67  inches  tall  has 
to  have  a  one-second  forced  expiratory 
volume  of  1.6  to  meet  the  childWxl 
listings.  An  adult  67  inches  in  height 
would  require  a  one-second  forced 
expiratory  volume  of  1.45  to  meet  the 
adult  listing.  The  commenters  noted 
that  the  one-second  forced  expiratory 
volume  values  for  adults  are  those 
established  for  the  evaluation  of  adults 
with  chronic  pulmonary  insufficiency 
while  a  separate  table  just  for  cystic 
fibrosis  has  been  established  for 
children.  A  commenter  noted  that  we 
did  not  list  any  manifestation  of  cystic 
fibrosis  to  aid  in  the  evaluation  of  adults 
similar  to  the  childhood  manifestations. 
The  commenters  urged  that  more 
realistic  criteria,  similar  to  the  criteria 
proposed  for  diildren,  be  provided  for 
adults. 

Response:  We  agree  with  the 
commenters  that  ^  criteria  for  adults 
with  cystic  fibrosis  could  be  revised.  We 
revised  3.04A  to  now  include  a  table 
(t^le  IV)  which  will  be  used  solely  for 
the  evaluation  of  adults  with  cystic 
fibrosis,  similar  to  the  approach  used  in 
103.04A  of  the  childho(^  listings.  We 
have  included  the  criteria  from  103.04C 
of  the  childhood  listing  in  the  aduh 
listings  at  3.04C  In  turn,  we  revised  the 


diildbood  criteria  to  include  the  criteria 
in  3.04B  in  the  childhood  listing  (now 
in  103.04D).  We  believe  that  these 
changes  will  provide  a  feir  and 
equitable  means  for  evaluating  both 
aduhs  and  diildren. 

3.09  Pulmonale  Secondary  to 
Chronic  Pulmonary  Vascular 
Hypertension.  Comment:  A  commenter 
noted  that  this  listing  (proposed  listing 
3.10)  requires  arterial  blood  gas  studies 
on  at  least  two  occasions.  3  or  more 
weeks  apart,  but  the  listing  did  not  set 
an  outside  limit  for  this  requirement. 

The  commenter  felt  a  limit  should  be  set 
or  situations  may  arise  when,  for 
example,  (me  study  was  performed  in 
1980  anci  another  in  1991.  and  the 
listing  requirement  would  be  satisfied. 

Response:  We  agree  with  the 
comment  and  have  revised  the  final 
listing  by  including  a  cross  reference  to 
listing  3.02C2  whi^  indicates  that  these 
studies  be  within  a  6-month  period. 

3.10  Sleep-Related  Breathing 
Disorders.  Comment:  A  (xmimenter 
objected  to  this  listing  because  it  merely 

Erovides  cross  references  to  other 
stings  for  (xir  pulmonale,  obesity,  and 
organic  brain  syndrome  to  evaluate  the 
manifestations  of  sleep  apnea.  The 
commenter  felt  that  specific  criteria 
should  be  develofied  for  the  evaluation 
of  this  disorder  that  weigh  more  heavily 
on  the  disabling  effects  of  daytime 
drowsiness.  The  commenter  suggested 
that  it  ought  to  be  possible  to  develop 
a  listing  for  sleep  apnea  that  relies  upon 
sleep  laboratory  studies  and  suggested 
the  listing  could  perhaps  be  based  upon 
either  the  number  of  instances  of 
arousal  due  to  sleep  apnea  or  the  degree 
of  hypoxemia  demonstrated  during 
sleep  testing. 

Response:  We  did  not  accept  this 
(ximment  because  we  are  not  aware  of 
any  data  to  support  a  relationship 
between  the  findings  of  sleep  studies 
(number  of  apneas,  arousals,  severity  of 
desaturation  during  sleep)  and  the 
individual’s  remaining  daytime 
functional  capacity.  There  are 
considerable  data  available  relating 
functional  limitations  due  to  extreme 
obesity,  impaired  cardiopulmonary 
function  and  hypoxemia  while  awake. 
We  acknowledge  that  excessive  daytime 
drowsiness  can  lead  to  cognitive  and 
piersonality  (dianges,  as  well  as  affective 
disturbances  which  result  in  impaired 
daytime  functioning.  Individuals  with 
excessive  daytime  drowsiness  may  have 
disturbances  in  orientation,  memory 
and  personality  and  these 
manifestations  can  be  omsidered  under 
listing  12.02.  However,  to  make  our 
intent  clearer,  we  m(xlified  3.00H  to 
elaborate  that  daytime  drowsiness  may 
affect  memory,  orientation,  and 
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personality  and  that  longitudinal 
treatment  records  may  be  needed  to 
evaluate  mental  functioning. 

103.00  Preface  to  Part  B 

103. 00 A  Introduction 

Comment:  One  commenter  noted  that 
this  section  emphasizes  medical 
evaluation  and  does  not  mention  the 
importance  of  nonmedical  evidence  in 
evaluating  impairment  severity.  The 
commenter  indicated  that  valuable 
information  about  a  child’s  condition 
can  often  be  given  by  a  parent  or  other 
caregiver.  This  individual  also  indicated 
that  the  requirement  that  respiratory 
disorders  be  evaluated  by  a  specialist  at 
the  State  agency  may  send  a  message 
that  medical  evidence  provided  by 
nonspedalist  treating  sources  will  not 
be  considered  important. 

Response:  The  listings  contain 
examples  of  some  of  the  most  common 
impairments  in  the  disability  program. 
The  criteria  include  specific  symptoms, 
signs,  and  laboratory  findings  that  are 
considered  to  characterize  impairments 
severe  enough  to  prevent  a  child 
applying  for  benefits  under  the  SSI 
program  from  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  Claimemts  may  be  found 
disabled  based  on  medical  factors  alone 
if  their  impairment(s)  meets  or  equals 
the  medical  criteria  in  a  listing.  If  the 
severity  of  a  claimant’s  impairment(s) 
does  not  meet  or  equal  medically  the 
severity  of  an  impairment  in  the  listings, 
we  then,  in  the  case  of  a  child  under  the 
SSI  program,  determine  whether  the 
impairment(s)  functionally  equals  the 
listings  and,  if  not,  then  perform  an 
individualized  functional  assessment  to 
determine  whether  the  child  has  an 
impairment(s)  of  comparable  severity  to 
one  that  would  disable  an  adult.  'Thus, 
following  this  sequential  evaluation 
process,  nonmedical  evidence  is 
considered  at  all  appropriate  steps  in 
the  process — and  especially  for  children 
at  the  equals  step  and  in  performing  an 
individualized  Actional  assessment. 
Nonetheless,  to  clarify  this  point,  we 
have  expanded  the  fourth  paragraph  to 
emphasize  the  importance  of 
equivalence  determinations  and 
individualized  functional  assessments. 
In  addition,  we  clarified  the  language 
that  concerned  the  commenter,  which 
was  that  a  child’s  respiratory  disorder 
will  be  evaluated,  if  possible,  by  a 
pediatrician  or  by  a  specialist  in 
respiratory  diseases  of  children.  Our 
intent  for  this  requirement  was  to 
recognize  the  importance  of 
specialization  in  childhood  respiratory 
disease,  not  to  send  a  message  &at 


evidence  provided  by  a  nonspecialist 
treating  soiirce  will  not  be  considered 
important.  To  clarify  our  intent,  we 
have  added  a  statement  at  the  end  of  the 
first  paragraph  in  103.00A  to  indicate 
that  reasonable  efiorts  should  be  made 
to  ensure  review  by  a  program  physician 
specializing  in  the  evaluation  of 
childhood  respiratory  disease  or  by  a 
qualified  pediatrician.  This  language  is 
adapted  from  section  1614(a)(3)(H)  of 
the  Act  and  merely  reflects  our  current 
policy. 

103.00B  and  103.00C  Documentation 
of  Pulmonary  Function  Testing  and 
I^umentation  of  Chronic  Impairment 
of  Gas  Exchange 

Comment:  A  commenter  indicated 
that  the  proposed  rules  did  not  provide 
enough  detailed  information  on  when  to 
purchase  the  various  pulmonary  tests. 
The  commenter  indicated  that  the  rules 
should  discuss  the  value  of  studies 
performed  during  or  soon  after  an  acute 
respiratory  illness.  Two  commenters 
suggested  that  providing  a  minimum  age 
for  spirometry  would  be  helpful. 

Response:  We  agree  with  me 
commenter  that  our  rules  should 
provide  more  detailed  information  on 
when  to  purchase  the  various 
pulmonary  tests.  Accordingly,  we  added 
a  new  seventh  paragraph  to  103.00B  and 
a  new  second  paragraph  to  103.00  Cl 
and  C2  which  indicates  that  purchase 
may  be  appropriate  when  there  is  a 
question  of  whether  an  impairment 
meets  or  is  equivalent  in  severity  to  a 
listing  and  the  claim  cannot  otherwise 
be  favorably  decided.  In  addition,  in  the 
seventh  paragraph  of  103.00B,  we 
indicate  that  purchase  of  a  pulmonary 
function  test  is  appropriate  only  when 
the  child  is  capable  of  performing 
reproducible  forced  expiratory 
maneuvers,  and  that  this  capability 
usually  occurs  aroimd  age  6. 

Comment:  A  commenter  indicated 
that  in  cases  of  cystic  fibrosis, 
pulmonary  functioning  may  be 
extremely  and  progressively  impaired 
most  of  the  time.  Therefore,  children 
with  cystic  fibrosis  should  be  excluded 
from  the  requirement  stated  in  103.00B 
that  the  criteria  in  103.04  (incorrectly 
referred  to  as  103.10  in  the  NPRM)  can 
only  be  applied  during  the  child’s  most 
stable  state  of  health  b^use  these 
children’s  most  stable  state  of  health 
may  occur  only  upon  discharge  from  a 
hospital  and  thereafter  begin  to 
deteriorate. 

Response:  We  have  modified  the 
language  in  this  section  and  3.00E  to 
define  "most  stable  state  of  health’’  to 
mean  any  period  in  time  except  during 
or  shortly  after  an  exacerbation.  In 
addition,  in  evaluating  a  child’s  claim 


for  disability,  we  consider  all  available 
evidence  related  to  the  child’s 
imp>airment  so  that  we  have  a 
longitudinal  view  of  the  impact  of  the 
impairment  on  the  child. 

Comment:  A  commenter  suggested 
that  we  consider  the  use  of  pulse 
oximetry  for  older  children,  and  stated 
that  the  protocol  for  the  test  should 
require  a  statement  regarding  the  child’s 
cooperation  or  behavior. 

Response:  We  agree  with  the 
commenter  that  the  use  of  pulse 
oximetry  should  be  extended  to  older 
children,  and  we  have  amended 
103.00C2  to  indicate  that  pulse  oximetry 
may  be  substituted  for  arterial  blood 
gases  in  children  under  12  years  of  age. 
The  use  of  pulse  oximetry  to  assess 
oxygenation  status  (rather  than 
obtaining  arterial  blood  gas  samples 
through  arterial  pimcture)  has  b^ome 
the  standard  of  care  in  the  pediatric 
community.  Experience  has  shown  that 
pediatric  patients  infrequently  have 
arterial  gases  drawn  imless  they  already 
have  an  indwelling  arterial  line  or  are  in 
an  emergency  intensive  care  setting.  We 
have  also  added  a  statement  to  103.00C2 
that  the  report  of  the  test  should  include 
information  on  the  child’s  cooperation 
in  performing  the  test. 

Ckunment:  A  few  commenters 
suggested  that,  rather  than  having  an 
explanation  of  rounding  in  103.00B,  we 
use  the  same  format  for  recording 
height,  one-second  forced  expiratory 
volume  and  vital  capacity  as  is  used  in 
the  adult  listings  in  3.02A  and  3.02B. 
These  same  commenters  suggested  that 
in  proposed  103.02  table  1, 103.02  table 
n,  and  103.14  table  III  we  show  the 
heights  in  inches  and  centimeters 
because  some  facilities  report  both 
ways. 

Response:  We  agree  and  have 
modified  the  tables  accordingly. 

103. OOD  Cystic  Fibrosis 

Comment:  A  commenter 
recommended  that  we  consider  adding 
the  stool  trypsin  test  for  use  in  the 
evaluation  of  cystic  fibrosis  in  young 
babies  and  to  confirm  gastrointestinal 
involvement.  The  commenter  indicated 
that  the  diagnosis  of  cystic  fibrosis  may 
be  based  on  this  test  in  the  “neonate 
period.” 

Response:  We  did  not  accept  the  ' 
comment  because  the  stool  ti^sin  test 
is  not  considered  an  acceptable 
diagnostic  test  for  cystic  fibrosis.  The 
test  can  be  considei^  only  as  a  gross 
screening  test  for  pancreatic 
insufficiency  due  to  any  cause  and  is, 
therefore,  nonspecific  for  cystic  fibrosis. 
We  have,  however,  added  to  103.00D 
another  diagnostic  test,  the  “CF  gene 
mutation  analysis.” 
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Listings 

103.02  Chronic  Pulmonary 
Insufficiency  (Numbered  103.14  In  the 
NPRM  and  Titled  Chronic  Obstructive 
or  Restrictive  Pulmonary  Disease  Due  to 
Any  Cause) 

Comment:  One  cominenter  suggested 
that  we  should  explain  what  we  mean 
by  “poor  weight  gain**  in  103.02E6  and 
F2  (designated  103.14D6  and  E2  in  the 
NPRM)  and  also  specify  if  loss  of  weight 
could  meet  these  listings  reqiiimnents. 

Response:  We  agree  with  the 
commenter  and  have  clarified  103.02E6 
and  F2.  We  deleted  “poor  weight  gain,*’ 
and,  to  avoid  any  ambiguity,  we  now 
provide  criteria  for  the  evaluation  of 
involrmtary  weight  loss  or  failure  to 
gain  weight  at  an  appropriate  rate.  In 
this  %vay,  we  not  only  include  children 
who  have  stopped  gaining  weight  but 
also  children  who  do  not  gain  enough 
weight  We  also  provide  for  the 
possibility  that  a  diilrbwill  actually  lose 
weight. 

Comment:  A  commenter  indicated 
that  the  remiirement  in  103.02P 
(designated  103.14E  in  the  NPRM)  for 
two  hospital  admissions  within  a  6- 
month  period  seemed  to  be  set  at  a 
higher  level  of  severity  than  the 
requirement  in  103.0^  of  one  episode 
of  infection  every  6  months.  This 
commenter  believed  that  requiring 
hospitalization  as  a  criterion  of  severity 
discriminates  against  children  who  are 
uninsured  or  underinsured. 

Response:  We  do  not  agree  with  the 
comment.  The  requirement  of  only  one 
increased  bacterid  infection  under 
103.04C  (103.04B  in  the  NPRM)  within 
a  6-month  period  is  in  relation  to  cystic 
fibrosis,  which  is  a  condition  afiecUng 
multiple  systems  associated  with 
progressive  irreversible  pulmcmary 
morbidity  and  death  during  early  to 
mid-adult  life.  The  occurrence  of  more 
than  one  exacerbation  for  a  child  with 
cystic  fibrosis  during  a  6-month  period 
for  recurrent  respiratory  infection  is 
normally  associated  with  progression 
and  a  superimposed  underlying 
persistent  pulmonary  infection  and 
Kmctional  impairment  On  the  other 
hand,  repeated  hospital  admissions  for 
lower  tract  respiratory  infection  in 
children  with  other  types  of  chronic 
pvilmonary  disease  more  commonly 
reflect  acute  intermittent  episodes  that 
are  not  related  to  chronic  persistent 
underlying  pulmonary  infection.  These 
criteria  do  not  discriminate  against  any 
class  of  children,  but  only  provide 
criteria  to  quickly  allow  the  most 
seriously  impaired  individuals.  This  is 
not  to  imply  that  children  who  do  not 
meet  or  equal  in  severity  a  listing  cannot 


be  found  disabled  at  the  final  step  of  the 
sequential  evaluation  process. 

103.03  Asthma 

Comment:  A  legal  group  commented 
that  the  requirement  in  103.03C  that  a 
child  must  meet  two  of  the  three  listed 
criteria  seemed  excessive  because  if  a 
child  has  asthma  as  severe  as  described, 
it  should  be  enough  to  meet  one  of  the 
three  listed  criteria.  Another  commenter 
noted  that  proposed  103i)3C  and 
103.03C3  should  include  the  use  of 
inhaled  steroid  as  well  as  oral  steroid. 
The  commenter  also  suggested  that 
administration  of  intravenous  fluids 
should  be  equated  with  intravenous 
administration  of  a  bronchodilator  and 
antibiotics. 

Response:  We  agree  with  the 
commenter  that  the  requirement  in 
proposed  103.03C  for  two  of  the  three 
listed  criteria  covild  be  problematic.  We, 
therefore,  have  deleted  the  criterion  in 
proposed  103.03C2  because  “barrel  or 
pigeon  chest**  deformity  was  merely  a 
description  of  anatomi^  deformities 
which  may  have  led  to  various 
interpretations.  We  also  revised  the 
listing  to  require  only  one  of  the  two 
remaining  criteria.  We  did  not  include 
the  use  of  inhalant  steroids  in  103.03C1 
or  103.03C2  (103.0303  in  NPRM), 
because  this  form  of  treatment  does  not 
in  itself  imply  the  required  level  of 
severity  that  is  intended  by  this  listing. 
We  did  not  accept  the  comment  to 
equate  administration  of  intravenous 
fluids  Mrith  intravenous  administration 
of  a  bronchodilator  and  antibiotics 
because  the  need  for  intravenous  fluids 
generally  is  not  a  serious  manifestation 
of  chronic  disease.  The  administration 
of  intravenous  fluids  is  merely  a 
treatment  modality  for  an  acute  episode 
of  asthma. 

103.04  Cystic  Fibrosis 

Comment:  A  commenter  indicated 
that  the  listing  for  cystic  fibrosis  is 
problematic,  '^e  commenter  indicated 
that  this  listing  requires  very  low  one- 
second  forced  expiratory  volume  values 
and  totally  disregards  functioning 
except  in  children  who  caimot  have 
spirometry  performed.  According  to  the 
commenter,  the  reliance  on  spirometry 
results  is  particularly  unwise  because  of 
the  episodic  nature  ^  the  progression  of 
the  disease  over  time.  The  commenter 
believed  that  we  should  evaluate  the 
underlying  data  rather  than  relying  on 
proxies  which  are  statistically 
associated  with  them.  This  individual 
recommended  that  proposed  103.04A1 
should  be  separated  into  two  different 
parts  and  proposed  103.04A2  and  A3  be 
renumbered  3  and  4  (i.e.,  1.  History  of 
dyspnea  on  exertion  and  2. 


Accumulation  secretions  as  manifested 
by  repetitive  coughing  or  cyanosis;  or 
*  *  *).  In  addition,  this  person  believed 
that  the  specification  of  intravenous 
treatment  in  proposed  103.04B  (final 
103.04C)  is  unwise  given  the  constantly 
changing  nature  of  treatment.  The 
commenter  said  that  the  same  criticism 
could  be  made  of  the  decision  to  rely  on 
the  Quantitative  iontophoretic  test  for 
the  diagnosis  of  cystic  fibrosis.  This 
individual  believed  that,  not  only  may 
there  be  advances  in  diagnostic 
techniques  within  the  next  7  years,  but 
also  many  SSI  eligible  children  would 
not  have  access  to  the  designated  test, 
and  no  child  with  an  impairment  as 
severe  as  that  required  by  the  crit^a  in 
103.04  should  be  determined  not  to 
meet  the  listings  simply  because  cystic 
fibrosis  has  not  been  diagnosed  by  the 
most  accurate  technique  in  existence. 

Response:  We  did  not  accept  the 
comment  about  low  one-second  forced 
expiratory  volume  values  or  proxy 
values.  We  use  one-second  forced 
expiratory  volume  results  in  children 
with  cystic  fibrosis  because  it  is  the 
testing  procedure  that  is  most  widely 
accepted  by  pediatric  specialiitts  to 
evaluate  pulmonary  functional  status. 
The  one-second  forced  expiratory 
volume  value  set  at  60  percent  of 
predicted  normal  is  not  low,  but  higher 
than  the  former  value,  which  was  set  at 
50  percent.  The  one-second  forced 
expiratory  voliune  value  is  not  a  proxy 
measurement  for  other  imderlying 
impairments  but  a  direct  measurement 
of  the  respiratory  system’s  ability  to 
perform  a  vital  life  function.  The  60 
percent  value  selected  correlates 
reasonably  well  with  clinical  scoring 
systems  that  reflect  other  manifestations 
of  pulmonary  impairment,  including 
activity  levels,  radiographic  findings, 
and  nutritional  state.  Studies  also 
indicate  that  very  few  children  with 
cystic  fibrosis  and  one-second  forced 
expiratory  volume  values  that  exceed  60 
percent  of  predicted  normal  are  found  to 
experience  significant  limitation  of 
activity,  malnutrition  or  other  evidence 
of  severe  disease.  Although  medical 
progress  in  the  management  of  cystic 
fibrosis  continues,  intravenous  or 
inhalant  antimicr^ial  therapy  is 
expected  to  be  a  necessary  m^ality  for 
the  large  majority  of  chilm^n  with 
cystic  fibrosis  for  at  least  the  next  5 
years. 

As  mentioned  in  our  discussion  in  the 
comment  and  response  on  3.00D,  we 
have  revised  the  methods  for  diagnosing 
cystic  fibrosis  in  3.00D  and  103.000.  We 
did  not  accept  the  comment  that 
103.04B1  (referred  to  by  the  commenter 
as  103.04A1)  be  separated  into  two 
criteria.  The  criteria  in  103.04B1  refer  to 
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a  history  of  signs  and  S)rmptoms  and 
103.04B2  and  B3  are  criteria  for  clinical 
and  laboratory  findings,  respectively.  If 
we  separated  103.04B  into  two  criteria, 
a  child  could  then  meet  the  listing  based 
on  a  history  of  signs  and  symptoms  with 
no  definitive  clinical  and  laboratory 
findings.  This  would  be  contrary  to 
statutory  and  regulatory  requirements 
that  disability  be  established  based  on 
signs,  symptoms,  and  laboratory 
findings.  We  also  do  not  believe  that  an 
earlier  expiration  date  for  these  listings 
should  be  set.  As  previously  stated,  if 
there  are  medical  advances  which 
should  be  reflected  in  our  listing 
criteria,  we  can  revise  all  or  portions  of 
our  listings  at  any  time  before  the  end 
of  the  7-year  expiration  date.  Finally*  as 
we  make  clear  in  these  hstings,  because 
an  individual  fails  to  meet  the 
requirements  of  a  listing  does  not  mean 
the  claim  is  denied.  We  have  explained 
this  longstanding  poUcy  in  our  final 
rules  (3.00A  and  103.00A)  and 
discussed  it  under  our  explanation  of 
the  final  rules. 

Additional  Change 

In  a  technical  change  required  by 
these  final  rules,  we  revised 
§  416.g26a(d)(3)  and  (d)(12)  to  be 
consistent  with  the  new  listings. 
Paragraph  (3)  formerly  includ^ 
mechanical  ventilatkm  as  an  example  of 
a  life-sustaining  device.  Inasmuch  as 
final  listing  103.02C1,  provides  for  the 
frequent  need  for  mechanical 
ventilation,  we  are  removing 
mechanical  ventilation  from  this 
functional  equivalence  example.  In  its 
place,  we  imdude  central  venous 
alimentation  catheter  as  an  example  of 
a  life-sustaining  device.  Paragraph  12 
formerly  included  tracheostomy  in  a 
child  who  had  not  attained  age  3  as  an 
example  of  a  consequmce  of  an 
impairment  that  wcmld  establish 
functional  equivalence  to  the  listings. 
Inasmuch  as  final  listing  103.02D 
(proposed  listing  103.1^  incorporates 
tracheostomy  in  a  child  who  has  not 
attained  age  3  into  the  listings, 
equivalence  in  this  situation  is  no 
longer  an  issue. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
these  are  not  ma)or  rules  under 
Executive  Order  12291  because  these 
regulations  do  not  meet  any  of  the 
threshed  criteria  for  a  major  rule. 
Therefore,  a  regulatory  imtpac:t  analysis 
is  not  recpiimcL 


Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting/recordkeeping  reejuirements 
necessitating  clearance  by  the  Ofiics  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  ecxmomic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  disability 
claimants  and  beneficnaries  under  title  n 
and  title  XVI  of  the  Social  Security  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802,  Scxdal  Security- 
Disability  Insurance;  93.803,  Social  Security- 
Retirement  Insurance;  93.807,  Supplemental 
Security  Income) 

List  of  Sub  jects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-age.  survivors,  and 
disability  insurance.  Reporting  and 
recordkeeping  requirements. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  blind,  disability 
benefits.  Public  assistance  programs. 
Supplemental  security  income. 

Reporting  and  recordkeeping 
requirements. 

Dated:  April  8, 1993. 

Louis  D.  Enofi^ 

Deputy  Cmnmissioner  of  Social  Security. 

Approved;  May  12 1993. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

For  t^  reasons  set  out  in  the 
preamble,  parts  404  and  416  of  chapter 
III  of  title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

Subpart  P— (AmendetlQ 

1.  The  authority  citation  for  Subpart 
P  continues  to  re^  as  follows: 

Authority:  Secs.  202, 205(al,  (b),  and  (d) 
through  (h),  216(i).  221(a)  and  (i),  222(c),  223, 
225,  and  1102  of  (be  Sodal  Security  Act;  42 
U.S.C  402, 405(a),  (b),  and  (d)  dirough  (h), 
416(i).  421(a)  and  (i),  422(c).  423, 425,  and 
1302;  sec.  S0S(a)  of  Pub.  L.  96-^.  94  Stat. 
473,  secs.  2(d)(2).  (5).  (6)  and  (15)  of  Pub.  L. 
98-460.  98  Stat  1797, 1801, 1602,  and  1806. 

2.  Appeiulix  1  to  subpart  P  (Listing  of 
Imptairments)  is  ennended  by  revising 
the  third  paragraph  of  the  hihoductoiy 
text  to  read  as  follows: 

Appendix  1 — (Amended] 


The  re^iratory  system  listings  of  part 
A  (3.00)  and  part  B  (103.00)  will  no 
longer  be  effi^ive  on  Octo^r  9,  2000, 
unless  extended  by  the  Secretary  or 
revised  and  promulgated  again. 

*  *  *  *  * 

3.  Part  A  of  appendix  1  (Listing  of 
Impairments)  of  subpart  P  is  amended 
by  revising  3.00,  Respiratory  System,  to 
read  as  follows 

PART  A 

*  *  *  *  « 

3.00  Respiratory  System 

A.  Introduction.  The  listings  in  this 
section  describe  impairments  resulting 
from  respiratory  disorders  based  on 
symptoms,  physical  signs,  laboratory 
test  abnormalities,  and  response  to  a 
regimen  of  treatment  prescribed  by  a 
treating  source.  Respiratory  disorders 
along  with  any  associated  impairment(s) 
must  be  established  by  medical 
evidence.  Evidence  must  be  provided  in 
sufficient  detail  to  permit  an 
independent  reviewer  to  evaluate  the 
severity  of  the  impairment. 

Many  individuals,  especially  those 
who  have  listing-level  impairments,  will 
have  received  the  benefit  of  medically 
prescribed  treatment.  Whenever  there  is 
evidence  of  such  treatment,  the 
longitudinal  clinical  record  must 
include  a  description  of  the  treatment 
prescribed  by  the  treating  source  and 
response  in  addition  to  information 
about  the  nature  and  severity  of  the 
impairment.  It  is  important  to  document 
any  prescribed  treatment  and  response, 
because  this  medical  management  may 
have  improved  the  individual’s 
functional  status.  The  longitudinal 
record  should  provide  information 
regarding  functitmal  recovery,  if  any. 

Some  individuals  will  not  have 
received  ongoing  treatment  or  have  an 
ongoing  relatimi^ip  with  the  medical 
commxmity,  despite  the  existence  of  a 
severe  impairment(s).  An  individual 
who  does  not  receive  treatment  may  or 
may  not  be  able  to  show  the  existence 
of  an  impairment  that  meets  the  criteria 
of  these  listings.  Even  if  an  individual 
does  not  show  that  his  or  her 
imptairment  meets  the  criteria  of  these 
listings,  the  individual  may  have  an 
impairment(s)  equivalent  in  severity  to 
one  of  the  listed  impairments  or  be 
disabled  because  of  a  limited  residual 
functional  capacity.  Unless  the  claim 
can  be  decided  favorably  on  the  basis  of 
the  current  evidence,  a  longitudinal 
record  is  still  important  bemuse  it  will 
provide  information  about  such  things 
as  the  ongoing  medical  severity  of  die 
impairment,  the  level  of  die  individual’s 
functioning,  and  the  frequency,  seventy, 
and  duration  of  symptoms.  Also,  the 
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asthma  listing  specifically  includes  a 
requirement  for  continuing  signs  and 
symptoms  despite  a  regimen  of 
prescribed  treatment. 

Impairments  caused  by  chronic 
disorders  of  the  respiratory  system 
generally  produce  irreversible  loss  of 
pulmonary  function  due  to  ventilatory 
impairments,  gas  exchange 
abnormalities,  or  a  combination  of  both. 
The  most  common  symptoms 
attributable  to  these  disorders  are 
dyspnea  on  exertion,  cough,  wheezing, 
sputum  production,  hemoptysis,  and 
chest  pain.  Because  these  symptoms  are 
common  to  many  other  diseases,  a 
thorough  medical  history,  physical 
examination,  and  chest  x-ray  or  other 
appropriate  imaging  technique  are 
required  to  establish  chronic  pulmonary 
disease.  Pulmonary  function  testing  is 
required  to  assess  the  severity  of  the 
respiratory  impairment  once  a  disease 
process  is  established  by  appropriate 
clinical  and  laboratory  findings. 

Alterations  of  pulmonary  function  can 
be  due  to  obstructive  airway  disease 
(e.g.,  emphysema,  chronic  bronchitis, 
asthma),  restrictive  pulmonary  disorders 
with  primary  loss  of  lung  volume  (e.g., 
pulmonary  resection,  thoracoplasty, 
chest  cage  deformity  as  in 
kyphoscoliosis  or  obesity),  or  infiltrative 
interstitial  disorders  (e.g.,  diffuse 
pulmonary  fibrosis).  Gas  exchange 
abnormalities  without  significant  airw'ay 
obstruction  can  be  produced  by 
interstitial  disorders.  Disorders 
involving  the  pulmonary  circulation 
(e.g.,  primary  pulmonary  hypertension, 
recurrent  thromboembolic  disease, 
primary  or  secondary  pulmonary 
vasculitis)  can  produce  pulmonary 
vascular  hypertension  and,  eventually, 
pulmonary  heart  disease  (cor 
pulmonale)  and  right  heart  failure. 
Persistent  hypoxemia  produced  by  any 
chronic  pulmonary  disorder  also  can 
result  in  chronic  pulmonary 
hypertension  and  right  heart  failure. 
Chronic  infection,  caused  most 
frequently  by  mycobacterial  or  mycotic 
organisms,  can  produce  extensive  and 
progressive  lung  destruction  resulting  in 
marked  loss  of  pulmonary  function. 
Some  disorders,  such  as  bronchiectasis, 
cystic  fibrosis,  and  asthma,  can  be 
associated  with  intermittent 
exacerbations  of  such  frequency  and 
intensity  that  they  produce  a  disabling 
impairment,  even  when  pulmonary 
function  during  periods  of  relative 
clinical  stalnlity  is  relatively  well- 
maintained. 

Respiratory  impairments  usually  can 
be  evaluated  under  these  listings  on  the 
basis  of  a  complete  medical  history, 
physical  examination,  a  chest  x-ray  or 
other  appropriate  imaging  techniques. 


and  spirometric  pulmonary  function 
tests.  In  some  situations,  most  typically 
with  a  diagnosis  of  diffuse  interstitial 
fibrosis  or  clinical  findings  suggesting 
cor  pulmonale,  such  as  cyanosis  or 
secondary  polycythemia,  an  impairment 
may  be  underestimated  on  the  basis  of 
spirometry  alone.  More  sophisticated 
pulmonary  function  testing  may  then  be 
necessary  to  determine  if  gas  exchange 
abnormalities  contribute  to  the  severity 
of  a  respiratory  impairment.  Additional 
testing  might  include  measurement  of 
diffusing  capacity  of  the  lungs  for 
carbon  monoxide  or  resting  arterial 
blood  gases.  Measurement  of  arterial 
blood  gases  during  exercise  is  required 
infrequently.  In  disorders  of  the 
pulmonary  circulation,  right  heart 
catheterization  with  angiography  and/or 
direct  measurement  of  pulmonary  artery 
pressure  may  have  been  done  to 
establish  a  diagnosis  and  evaluate 
severity.  When  performed,  the  results  of 
the  procedure  should  be  obtained. 
Cardiac  catheterization  will  not  be 
purchased. 

These  listings  are  examples  of 
common  respiratory  disorders  that  are 
severe  enou^  to  prevent  a  person  from 
engaging  in  any  gainful  activity.  When 
an  individual  has  a  medically 
determinable  impairment  that  is  not 
listed,  an  impairment  which  does  not 
meet  a  listing,  or  a  combination  of 
impairments  no  one  of  which  meets  a 
listing,  we  will  consider  whether  the 
individual’s  impairment  or  combination 
of  impairments  is  medically  equivalent 
in  severity  to  a  listed  impairment. 
Individuals  who  have  an  impairment(s) 
with  a  level  of  severity  which  does  not 
meet  or  equal  the  criteria  of  the  listings 
may  or  may  not  have  the  residual 
functional  capacity  (RFC)  which  would 
enable  them  to  engage  in  substantial 
gainful  achvity.  Evaluation  of  the 
impairment(s)  of  these  individuals  will 
proceed  through  the  final  steps  of  the 
sequential  evaluation  prcx:ess. 

B.  Mycobacterial,  mycotic,  and  other 
chronic  persistent  infections  of  the  lung. 
These  disorders  are  evaluated  on  the 
basis  of  the  resulting  limitations  in 
pulmonary  funchon.  Evidence  of 
chronic  infections,  such  as  achve 
mycobacterial  diseases  or  mycoses  with 
positive  cniltures,  drug  resistance, 
enlai^ng  parench^al  lesions,  or 
cavitation,  is  not,  by  itself,  a  basis  for 
determining  that  an  individual  has  a 
disabling  impairment  expected  to  last 
12  months.  In  those  unusual  cases  of 
pulmonary  infection  that  persist  for  a 
period  approaching  12  consecutive 
months,  the  clinical  findings, 
complications,  therapeutic 
considerations,  and  prognosis  must  be 
carefully  assessed  to  determine  whether. 


despite  relatively  well-maintained 
pulmonary  function,  the  individual 
nevertheless  has  an  impairment  that  is 
expeded  to  last  for  at  least  12 
cx)nsecutive  months  and  prevent  gainful 
activity. 

C.  Episodic  respiratory  disease.  When 
a  respiratory  impairment  is  episodic  in 
nature,  as  c:an  occmr  with  exacerbations 
of  asthma,  cystic  fibrosis, 
bronchiectasis,  or  chronic  asthmatic 
bronchitis,  the  frequency  and  intensity 
of  episodes  that  cxxnir  despite 
prescribed  treatment  are  often  the  major 
criteria  for  determining  the  level  of 
impairment.  Dcx:umentation  for  these 
exacerbations  should  include  available 
hospital,  emergencry  facility  and/or 
physician  recx)rcls  indicating  the  dates  of 
treatment;  clinical  and  laboratory 
findings  on  presentation,  such  as  the 
results  of  spirometry  and  arterial  blood 
gas  studies  (ABGS);  the  treatment 
administered;  the  time  period  required 
for  treatment;  and  the  clinical  response. 
Attacks  of  asthma,  episodes  of 
bronchitis  or  pneumonia  or  hemoptysis 
(more  than  blood-streaked  sputum),  or 
respiratory  failure  as  referred  to  in 
paragraph  B  of  3.03,  3.04,  and  3.07,  are 
defined  as  prolonged  symptomatic 
episodes  lasting  one  or  more  days  and 
requiring  intensive  treatment,  such  as 
intravenous  bronchodilator  or  antibiotic 
administration  or  prolonged 
inhalational  bronchodilator  therapy  in  a 
hospital,  emergency  rcx)m  or  equivalent 
setting.  Hospital  ac^issions  are  defined 
as  inpatient  hospitalizations  for  longer 
than  24  hours.  'The  medical  evidence 
must  also  include  information 
documenting  adherenc:e  to  a  prescribed 
regimen  of  treatment  as  well  as  a 
description  of  physical  signs.  For 
asthma,  the  m^ical  evidenc^e  should 
include  spirometric  results  obtained 
between  attacks  that  dcx:ument  the 
presence  of  baseline  airflow  obstruction. 

D.  Cystic  fibrosis  is  a  disorder  that 
affec:ts  either  the  respiratory  or  digestive 
body  systems  or  both  and  is  responsible 
for  a  wide  and  variable  spectrum  of 
clinical  manifestations  and 
cx)mplic:ations.  Confirmation  of  the 
diagnosis  is  based  upon  an  elevated 
sweat  sodium  cxmcentration  or  chloride 
concentration  accompanied  by  one  or 
more  of  the  following:  the  presence  of 
chronic  obstructive  pulmonary  disease, 
insufficdencry  of  exocrine  pancueatic 
function,  meconium  ileus,  or  a  positive 
family  history.  The  quantitative 
pilcx:arpine  iontophoresis  prccedure  for 
collection  of  sweat  content  must  be 
utilized.  Two  methods  are  acceptable: 
the  "Procedure  for  the  Quantitative 
lontophoretic  Sweat  Test  for  Cystic 
Fibrosis”  published  by  the  Cystic 
Fibrosis  Foundation  and  contained  in. 
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“A  Test  for  Concentration 
Electrolytes  in  Sweat  in  Cystic  Fibrosis 
of  the  Pancreas  Utilizing  Pilocarpine 
Iontophoresis,"  Gibson,  LE.,  and  Cooke, 
R.E..  Pediatrics.  Vol.  23:  545, 1959;  or 
the  "Wescor  Macroduct  System."  To 
establish  the  diagnosis  of  cystic  fibrosis, 
the  sweat  sodium  or  chloride  content 
must  be  analyzed  quantitatively  using 
an  acceptable  laboratory  technique. 
Another  diagnostic  test  is  the  "CF  gene 
mutation  analysis"  for  homozygosity  of 
the  cystic  fibrosis  gene.  Ihe  puunonary 
manifestations  of  this  disorder  should 
be  evaluated  under  3.04.  The 
noiqjulmonary  aspects  of  cystic  fibrosis 
should  be  evaluated  under  the  digestive 
body  system  (5.00).  Because  cystic 
fibrosis  may  involve  the  respiratory  and 
digestive  b^y  systems,  the  combined 
effects  of  the  involvement  of  these  body 
systems  must  be  considered  in  case 
adjudication. 

E.  Documentation  of  pulmonary 
function  testing.  The  results  of 
spirometry  that  are  used  for 
adjudication  under  paragraphs  A  and  B 
of  3.02  should  be  expressed  in  liters  (L), 
body  temperature  and  pressure 
saturated  with  water  vapor  (BTPS).  The 
reported  one-second  forced  expiratory 
volume  (FEV|)  and  forced  vital  capacity 
(FVC)  should  represent  the  largest  of  at 
least  three  satisfactory  forced  expiratory 
maneuvers.  Two  of  the  satisfactory 
spirograms  should  be  reproducible  for 
both  pre-bronchodilator  tests  and,  if 
indicated,  post-bronchodilator  tests.  A 
value  is  considered  reproducible  if  it 
does  not  differ  from  the  largest  value  by 
more  than  5  percent  or  0.1  L,  whichever 
is  greater.  The  highest  values  of  the 
FEV|  and  FVC,  whether  from  the  same 
or  different  tracings,  should  be  used  to 
assess  the  severity  of  the  respiratory 
impairment  Peak  flow  should  be 
achieved  early  in  expiration,  and  the 
spirogram  diould  have  a  smooth 
contour  with  gradually  decreasing  flow 
throughout  expiration.  The  zero  time  for 
measurmnent  of  the  FEVi  and  FVC,  if 
not  distinct,  should  be  derived  by  linear 
back-extrapolation  of  peak  flow  to  zero 
volume.  A  spirogram  is  satisfactory  for 
measurement  of  the  FEVi  if  the 
expiratory  volume  at  the  back- 
extrapolated  zero  time  is  less  than  5 
percent  of  the  FVC  or  0.1  L,  whichever 
is  greater.  The  spirogram  is  satisfactory 
for  measurement  of  the  FVC  if  maximal 
expiratory  effort  continues  for  at  least  6 
seconds,  or  if  there  is  a  plateau  in  the 
volume-time  curve  with  no  detectable 
change  in  expired  volume  (V£)  during 
the  last  2  seconds  of  maximal  exphatory 
effort 

Spirometry  should  be  repeated  after 
administration  of  an  aerosolized 
bronchodilator  under  supervision  (rf  die 


testing  personnel  if  the  pre- 
bronchodilator  FEV|  value  is  less  than 
70  percent  of  the  predicted  normal 
value.  Pulmonary  function  studies 
should  not  be  podormed  unless  the 
clinical  status  is  stable  fe.g.,  the 
individual  is  not  having  an  asthmatic 
attack  or  suffering  from  an  acute 
respiratory  infection  or  other  chronic 
illness).  Wheezing  is  common  in 
asthma,  chronic  bronchitis,  or  chronic 
obstructive  pulmonary  disease  and  does 
not  preclude  testing.  The  effect  of  the 
administered  bron^odilator  in 
relieving  bronchospasm  and  improving 
ventilatcny  frmction  is  assessed  by 
spirometry.  If  a  bronchodilator  is  not 
administered,  the  reason  should  be 
clearly  stated  in  the  report.  Pulmonary 
function  studies  performed  to  assess 
airflow  obstruction  without  testing  after 
bronchodilators  caimot  be  used  to  assess 
levels  of  impairment  in  the  range  that 
prevents  any  gainful  work  activity, 
unless  the  use  of  bronchodilators  is 
contraindic:ated.  Post-brcmchodilator 
testing  should  be  performed  10  minutes 
after  ^nchodilator  administration.  The 
dose  and  name  of  the  bronchodilator 
administered  should  be  specified.  The 
values  in  paragraphs  A  and  B  of  3.02 
must  only  be  used  as  criteria  for  the 
level  of  ventilatory  impairment  that 
exists  during  the  individual’s  most 
stable  state  of  health  (Le.,  any  period  in 
time  except  during  or  shortly  after  an 
exacerbation). 

The  appropriately  labeled  spirometric 
tracing,  showing  the  claimant's  name, 
date  of  testing,  distance  per  second  on 
the  abscissa  and  distance  per  liter  (L)  on 
'  the  ordinate,  must  be  incorporated  into 
the  file.  The  manufacturer  and  model 
number  of  the  device  used  to  measure 
and  record  the  spirogram  should  be 
stated.  The  testing  device  must 
accurately  measure  both  time  and 
volume,  he  latter  to  within  1  percent  of 
a  3  L  calibrating  volume.  If  the 
spirogram  was  generated  by  any  means 
other  than  direci  pen  linkage  to  a 
mechanical  displacement-type 
spirometer,  the  spirometric  tracing  must 
show  a  recorded  calibration  of  volume 
units  using  a  mechanical  volume  input 
such  as  a  3  L  syringe. 

If  the  spirometer  direc:tly  measures 
flow,  and  volume  is  derived  by 
electronic  integration,  the  linearity  of 
the  device  must  be  documented  by 
recording  volume  c:alibrations  at  three 
different  flow  rates  of  approximately  30 
L/min  (3  L/6  sec),  60  L/min  (3 1/3  sec), 
and  180  Umin  (3  L/sec).  The  volume 
calftirations  should  agree  to  within  1 
percent  of  a  3  L  calibrating  vchune.  The 
proximity  the  flow  sensor  to  the 
individn^  ^ould  be  noted,  and  it 
should  be  stated  wdietheror  not  a  BTPS 


correction  fac:tor  was  used  for  he 
calibraticm  recordings  and  for  he 
individual’s  actual  spiro^ms. 

The  spirogram  must  be  recorded  at  a 
speed  of  at  least  20  mm/sec,  and  he 
recording  device  must  provide  a  volume 
excursion  of  at  least  10  mm/L.  If 
reproductions  of  he  original 
spirometric  tracings  are  submitted,  hey 
must  be  legible  and  have  a  time  scale  of 
at  least  20  mm/sec  and  a  volume  scale 
of  at  least  10  mm/L  to  permit 
independent  measurements.  Calculation 
of  I=W|  from  a  flow-volume  tracing  is 
not  acceptable,  i.e.,  he  spirogram  and 
calibrations  must  be  present^  in  a 
volume-time  format  at  a  speed  of  at  least 
20  mm/sec  and  a  volume  excursion  of 
at  least  10  mm/L  to  permit  independent 
evaluation. 

A  statement  hould  be  made  in  the 
pulmonary  function  test  report  of  he 
individual’s  ability  to  understand 
directions  as  well  as  his  or  her  effort 
and  cooperation  in  performing  the 
pulmonary  function  tests. 

The  pulmonary  function  tables  in  3.02 
are  based  on  measurement  of  standing 
height  without  shoes.  If  an  individual 
has  marked  spinal  deformities  (e.g.. 
kyphoscoliosis),  he  measured  span 
between  he  fingertips  with  the  upper 
extremities  abducted  90  degrees  hould 
be  substituted  for  height  when  his 
measurement  is  greater  han  the 
standing  height  wihout  shoes. 

F,  Documentation  of  chronic 
impairment  of  gas  exchange. 

1.  Diffusing  capacity  we  lurtgsfor 
carbon  monoxide  (DLCC^.  A  diffasing 
capacity  of  he  lungs  for  carbon 
monoxide  study  should  be  purchased  in 
cases  in  which  there  is  documentation 
of  chronic  puhnmiary  disease,  but  he 
existing  evidence,  including  properly 
p>erfonned  spirometry,  is  not  adequate 
to  establish  he  level  of  functional 
impairment.  Before  purchasing  DLCO 
measurements,  the  medical  history, 
physical  examination,  reports  of  chest  x- 
ray  or  oher  appropriate  imaging 
techniques,  and  spirometric  test  results 
must  be  obtained  and  reviewed  because 
favorabfe  decnsions  can  often  be  made 
based  on  available  evidence  wihout  he 
need  for  DLCO  studies.  Purchase  of  a 
DLCX)  study  may  be  appropriate  when 
here  is  a  question  of  whether  an 
impairment  meets  or  is  ecpiivalent  in 
severity  to  a  listing,  and  he  claim 
cannot  oherwise  be  favorably  decided. 

The  DLOO  should  be  measured  by  he 
single  breah  technique  wih  the 
individual  relaxed  and  seated.  At  sea 
level,  the  inspired  gas  mixture  hould 
contain  approximately  0.3  percent 
carbcm  monoxide  (00),  10  percent 
helnim  (He).  21  percent  oxygen  (O2). 
and  the  balance  nitrogen.  At  aftitudes 
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above  sea  level,  the  inspired  Oj 
concentration  may  be  raised  to  provide 
an  inspired  O2  tension  of  approximately 
150  mm  Hg.  Alternatively,  the  sea  level 
mixture  may  be  employed  at  altitude 
and  the  measured  DLCO  corrected  for 
ambient  barometric  pressure.  Helium 
may  be  replaced  by  another  inert  gas  at 
an  appropriate  concentration.  The 
inspired  volume  (VI)  during  the  DLCO 
maneuver  should  be  at  least  90  percent 
of  the  previously  determined  vital 
capacity  (VC).  The  inspiratory  time  for 
the  VI  ^ould  be  less  than  2  seconds, 
and  the  breath-hold  time  should  be 
between  9  and  11  seconds.  The  washout 
volume  should  be  between  0.75  and 
1.00  L,  unless  the  VC  is  less  than  2  L. 

In  this  case,  the  washout  volume  may  be 
reduced  to  0.50  L;  any  such  change 
should  be  noted  in  the  report.  The 
alveolar  sample  volume  should  be 
between  0.5  and  1.0  L  and  be  collected 
in  less  than  3  seconds.  At  least  4 
minutes  should  be  allowed  for  gas 
washout  between  repeat  studies. 

A  DLCO  should  be  reported  in  units 
of  ml  00,  standard  temperature, 
pressure,  dry  (STPD)/min/mm  Hg 
uncorrected  for  hemoglobin 
concentration  and  be  based  on  a  single- 
breath  alveolar  volume  determination. 
Abnormal  hemoglobin  or  hematocrit 
values,  and/or  carboxyhemoglobin 
levels  should  be  reported  along  with 
di^sing  edacity. 

The  EILCO  value  used  for  adjudication 
should  represent  the  mean  of  at  least 
two  acceptable  measurements,  as 
defined  above.  In  addition,  two 
acceptable  tests  should  be  within  10 
percent  of  each  other  or  3  ml  CO(STPD)/ 
min/mm  Hg,  whichever  is  larger.  The 
percent  diherence  should  be  calculated 
as  100x(test  1  -  test  2)/average  DLCO. 

The  ability  of  the  individual  to  follow 
directions  and  perform  the  test  properly 
should  be  described  iji  the  written 
report.  The  report  should  include 
tracings  of  the  VI,  breath-hold 
maneuver,  and  VE  appropriately  labeled 
with  the  name  of  the  individual  and  the 
date  of  the  test.  The  time  axis  should  be 
at  least  20  mm/sec  and  the  volume  axis 
at  least  10  mm/L.  The  percentage 
concentrations  of  inspired  O2,  and 
inspired  and  expired  CO  and  He  for 
ea(^  of  the  maneuvers  should  be 
provided,  and  the  algorithm  used  to 
calculate  test  results  noted.  Sufllcient 
data  must  be  provided  to  permit 
independent  calculation  of  results  (and, 
if  necessary,  calculation  of  corrections 
for  anemia  and/or  carboxyhemoglobin). 

2.  Arterial  blood  gas  studies  (ABGS). 
An  ABGS  performed  at  rest  (while 
breathing  room  air.  awake  and  sitting  or 
standing)  or  during  exercise  should  ^ 
analyzed  in  a  laboratory  certified  by  a 


State  or  Federal  agency.  If  the  laboratory 
is  not  certified,  it  must  submit  evidence 
of  participation  in  a  national  proficiency 
testing  program  as  well  as  acceptable 
quality  control  at  the  time  of  testing. 

The  report  should  include  the  altitude 
of  the  facility  and  the  barometric 
pressure  on  the  date  of  analysis. 

Purchase  of  resting  ABGS  may  be 
appropriate  when  there  is  a  question  of 
whether  an  impairment  meets  or  is 
equivalent  in  severity  to  a  listing,  and 
the  claim  cannot  otherwise  be  favorably 
decided.  If  the  results  of  a  DLCO  study 
are  greater  than  40  percent  of  predicted 
normal  but  less  than  60  percent  of 
predicted  normal,  purchase  of  resting 
ABGS  should  be  considered.  Before 
purchasing  resting  ABGS,  a  program 
physician,  preferably  one  experienced 
in  the  care  of  patients  with  pulmonary 
disease,  must  review  all  clinical  and 
laboratory  data  short  of  this  procedure, 
including  spirometry,  to  determine 
whether  obtaining  the  test  would 
present  a  significant  risk  to  the 
individual. 

3.  Exercise  testing.  Exercise  testing 
with  measurement  of  arterial  blood 
gases  during  exercise  may  be 
appropriate  in  cases  in  which  there  is 
documentation  of  chronic  pulmonary 
disease,  but  full  development,  short  of 
exercise  testing,  is  not  adequate  to 
establish  if  the  impairment  meets  or  is 
equivalent  in  severity  to  a  listing,  and 
the  claim  cannot  otherwise  be  favorably 
decided.  In  this  context,  "full 
development"  means  that  results  from 
spirometry  and  measurement  of  DLCO 
and  resting  ABGS  have  been  obtained 
from  treating  sources  or  through 
purchase.  Exercise  arterial  blood  gas 
measurements  will  be  required 
infrequently  and  should  be  purchased 
only  after  careful  review  of  the  medical 
history,  physical  examination,  chest  x- 
ray  or  other  appropriate  imaging 
techniques,  spirometry,  DLCO, 
electrocardiogram  (ECG),  hematocrit  or 
hemoglobin,  and  resting  blood  gas 
results  by  a  program  physician, 
preferably  one  experienced  in  the  care 
of  patients  with  pulmonary  disease,  to 
determine  whether  obtaining  the  test 
would  presents  a  signiheant  risk  to  the 
individual.  Oximetry  and  capillary 
blood  gas  analysis  are  not  acceptable 
substitutes  for  the  measurement  of 
arterial  blood  gases.  Arterial  blood  gas 
samples  obtained  after  the  completion 
of  exercise  are  not  acceptable  for 
establishing  an  individual’s  functional 
capacity. 

Generally,  individuals  with  a  DLCO 
greater  than  60  percent  of  predicted 
normal  would  not  be  considered  for 
exercise  testing  with  measurement  of 
blood  gas  studies.  The  exercise  test 


facility  must  be  provided  with  the 
claimant’s  clinical  records,  reports  of 
chest  x-ray  or  other  appropriate  imaging 
techniques,  and  any  spirometry,  DLCO, 
and  resting  blood  gas  results  obtained  as 
evidence  of  record.  The  testing  facility 
must  determine  whether  exercise  testing 
present  a  significant  risk  to  the 
individual;  if  it  does,  the  reason  for  not 
performing  the  test  must  be  reported  in 
writing. 

4.  Methodology.  Individuals 
considered  for  exercise  testing  first 
should  have  resting  arterial  blood 
partial  pressure  of  oxygen  (PO2),  resting 
arterial  blood  partial  pressure  of  carbon 
dioxide  (PCO2)  and  negative  log  of 
hydrogen  ion  concentration  (pH) 
determinations  by  the  testing  facility. 

The  sample  should  be  obtained  in  either 
the  sitting  or  standing  position.  The 
individual  should  then  perform  exercise 
under  steady  state  conditions, 
preferably  on  a  treadmill,  breathing 
room  air.  for  a  period  of  4  to  6  minutes 
at  a  speed  and  grade  providing  an 
oxygen  consumption  of  approximately 
17.5  ml/kg/min  (5  METs).  If  a  bicycle 
ergometer  is  used,  an  exercise 
equivalent  of  5  METs  (e.g.,  450  kpm/ 
min,  or  75  watts,  for  a  176  pound  (80 
kilogram)  person)  should  be  used.  If  the 
individual  is  able  to  complete  this  level 
of  exercise  without  achieving  listing- 
level  hypoxemia,  then  he  or  she  should 
be  exercised  at  higher  workloads  to 
determine  exercise  capacity.  A  warm-up 
period  of  treadmill  walking  or  cycling 
may  be  performed  to  acquaint  the 
individual  with  the  exercise  procedure. 
If  during  the  warm-up  period  the 
individual  cannot  achieve  an  exercise 
level  of  5  METs,  a  lower  workload  may 
be  selected  in  keeping  with  the  estimate 
of  exercise  capacity.  The  individual 
should  be  monitori^  by  ECG  throughout 
the  exercise  and  in  the  immediate  post¬ 
exercise  ]}eriod.  Blood  pressure  and  an 
ECG  should  be  recorded  during  each 
minute  of  exercise.  During  the  final  2 
minutes  of  a  specific  level  of  steady 
state  exercise,  an  arterial  blood  sample 
should  be  drawn  and  analyzed  for 
oxygen  pressure  (or  tension)  (PO2J, 
carbon  dioxide  pressure  (or  tension) 
(PCO2),  and  pH.  At  the  discretion  of  the 
testing  facility,  the  sample  may  be 
obtained  either  fix)m  an  indwelling 
arterial  catheter  or  by  direct  aiherial 
puncture.  If  possible,  in  order  to 
evaluate  exercise  capacity  more 
accurately,  a  test  site  should  be  selected 
that  has  the  capability  to  measure 
minute  ventilation,  (ih  consumption, 
and  carbon  dioxide  (CO2)  production.  If 
the  claimant  fails  to  complete  4  to  6 
minutes  of  steady  state  exerdse,  the 
testing  laboratory  should  comment  on 
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the  reason  and  report  the  actual 
duration  and  levels  of  exercise 
performed.  This  comment  is  necessary 
to  determine  if  the  individual’s  test 
performance  was  limited  by  lack  of 
effort  or  other  impairment  (e.g.,  cardiac, 
peripheral  vascular,  musculoskeletal, 
neurological). 

The  exercise  test  report  should 
contain  representative  ECX5  strips  taken 
before,  during  and  after  exercise;  resting 
and  exercise  arterial  blood  gas  values; 
treadmill  speed  and  grade  settings,  or,  if 
a  bicycle  ergometer  was  used,  exercise 
levels  expressed  in  watts  or  kpm/min; 
and  the  duration  of  exercise.  Body 
weight  also  should  be  recorded.  If 
measured,  Oj  consumption  (.STPD), 
minute  ventilation  (BTPS),  and  CXDa 
production  (STPD)  also  should  be 
reported.  The  altitude  of  the  test  site,  its 
normal  range  of  blood  gas  values,  and 
the  barometric  pressure  on  the  test  date 
must  be  noted. 

G.  Chronic  cor  pulmonale  and 
pulmonary  vascular  disease. 

The  establishment  of  an  impairment 
attributable  to  irreversible  cor 
pulmonale  secondary  to  chronic 
pulmonary  hypertension  requires 
documentation  by  signs  and  laboratory 
findings  of  right  ventricular  overload  or 
failure  (e.g.,  an  early  diastolic  right¬ 
sided  gallop  on  auscultation,  ne^  vein 
distension,  hepatomegaly,  peripheral 
edema,  right  ventricular  outflow  tract 
enlargement  on  x-ray  or  other 
appropriate  imaging  techniques,  right 
ventricular  hypertrophy  on  E(X,  and 
increased  pulmonary  artery  pressure 
measured  by  right  heart  catheterization 
available  firom  treating  sources).  Cardiac 
catheterization  will  not  be  purchased. 
Because  hypoxemia  may  accompany 
heart  failure  and  is  also  a  cause  of 
pulmonary  hypertension,  and  may  be 
associated  with  hypoventilation  and 
respiratory  acidosis,  arterial  blood  gases 
may  demonstrate  hypoxemia  (decreased 
PO2),  CCh  retention  (increased  PCCb), 
and  acidosis  (decreased  pH). 
Polycythemia  with  an  elevated  red 
blo^  celj  coiint  and  hematocrit  may  be 
found  in  the  presence  of  chronic 
hypoxemia. 

P-pulmonale  on  the  ECG  does  not 
establish  chronic  pulmonary 
hypertension  or  ciut)nic  cor  pulmonale. 
Evidence  of  florid  right  heart  failure 
need  not  be  present  at  the  time  of 
adjudication  for  a  listing  (e.g.,  3.09)  to 
be  satisfied,  but  the  medical  evidence  of 
record  should  establish  that  cor 
pulmonale  is  chronic  and  irreversible. 

H.  Sleep-related  breathing  disorders. 

Sleepi-related  breathing  disorders 
(sleep  apneas)  are  caused  by  periodic 
cessation  of  respiration  associated  with 
hypioxemia  and  frequent  arousals  horn 


sleep.  Although  many  individuals  with 
one  of  these  disorders  will  respond  to 
prescribed  treatment,  in  some,  the 
disturbed  sleep  pattern  and  associated 
chronic  nocturnal  hypoxemia  cause 
daytime  sleepiness  with  chronic 
pulmonary  hypiertension  and/or 
disturbances  in  cognitive  function. 
Because  daytime  sleepiness  can  affect 
memory,  orientation,  and  personality,  a 
longitudinal  treatment  record  may  be 
needed  to  evaluate  mental  functioning. 
Not  all  individuals  with  sleep  apnea 
develop  a  functional  impairment  that 
affects  work  activity.  When  any  gainful 
work  is  precluded,  the  physiologic  basis 
for  the  impairment  may  be  chronic  cor 
pulmonale.  Chronic  hypoxemia  due  to 
episodic  apnea  may  cause  pulmonary 
hypertension  (see  3.00G  and  3.09). 
Daytime  somnolence  may  be  associated 
with  disturbance  in  cognitive  vigilance. 
Impairment  of  cognitive  function  may 
be  evaluated  under  organic  mental 
disorders  (12.02).  If  the  disorder  is 
associated  with  gross  obesity,  it  should 
be  evaluated  under  the  applicable 
obesity  listing. 

3.01  Category  of  Impairments, 
Respiratory  System. 

3.02  Chronic  pulmonary 
insufficiency. 

‘  A.  Chronic  obstructive  pulmonary 
disease,  due  to  any  cause,  with  the  FEV| 
equal  to  or  less  than  the  values  specified 
in  table  I  corresponding  to  the  person’s 
height  without  shoes,  (hi  cases  of 
marked  spinal  deformity,  see  3.00E.); 

Table  I 


Table  II 


Height  without 
shoes  (centi¬ 
meters) 

Height  without 
shoes  (inches) 

FVC 
equal  to 
or  less 
than  (L, 
BTPS) 

154  or  less . 

60  or  less . 

1.25 

155-160 

61-6.3 

1.35 

161-165 

64-6.6 

1.45 

166-170 

66-67 

1.55 

171-175  . 

66-69 

1.65 

17B-1R0  . 

70-71 

1  75 

181  or  rrxire  .... 

72  or  more  . 

1.85 

Or 

C.  Chronic  impairment  of  gas 
exchange  due  to  clinically  documented 
pulmonary  disease.  With: 

1.  Single  breath  DLCX)  (see  3.00F1) 
less  than  10.5  ml/min/mm  Hg  or  less 
than  40  percent  of  the  predicted  normal 
value.  (Predicted  values  must  either  be 
based  on  data  obtained  at  the  test  site  or 
published  values  horn  a  laboratory 
using  the  same  technique  as  the  test  site. 
The  source  of  the  predicted  values 
should  be  reported.  If  they  are  not 
published,  they  should  be  submitted  in 
the  form  of  a  table  or  nomogram);  or 

2.  Arterial  blood  gas  values  of  PO2 
and  simultaneously  determined  PCO2 
measured  while  at  rest  (breathing  room 
air,  awake  and  sitting  or  standing  in  a 
clinically  stable  condition  on  at  least 
two  occasions,  three  or  more  weeks 
apart  within  a  6-month  period,  equal  to 
or  less  than  the  values  specified  in  the 
applicable  table  III-A  or  ni-B  or  ni-C: 

Table  III.— A 

[Applicabie  at  test  sites  less  than  3,000 
feet  above  sea  level] 


Height  without 
shoes  (centi¬ 
meters) 

Height  without 
shoes  (inches) 

FEV, 
equal  to 
or  less 
than  (L, 
BTPS) 

154  or  less . 

60  or  less . 

1.05 

155-160  . 

61-63  . 

1.15 

161-165  . 

64-65  . 

1.25 

166-170 

66-67 

1.35 

171-17.6 

66-69 

1.45 

176-160  . 

70-71  . ' . 

1.55 

181  or  more  .... 

75  or  more . 

1.65 

Or 


Arterial  PCO2  (mm.  Hg)  and 


Arterial  PO2 
equal  to  or 
less  than  (nvn. 
Hg) 


30  or  below 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  or  above 


B.  Chronic  restrictive  ventilatory 
disease,  due  to  any  cause,  with  the  FVC 
equal  to  or  less  than  the  values  specified 
in  Table  n  corresponding  to  the  person’s 
height  without  shoes.  (In  cases  of 
marked  spinal  deformity,  see  2.00E.); 


Table  III.— B 

[Applicabie  at  test  sites  3,000  through  6,000 
feet  above  sea  leveQ 


Arterial  PO2 

Arterial  PCO2  (mm.  Hg)  and 

equal  to  or 
less  than  (mm. 

Hg) 

30  or  below . . 

60 
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Table  111.— B— Continued 

(Appicable  at  test  sites  34)00  through  6,000 
(eel  above  sea  levei) 


Arterial  PCO3  (mm.  Hg)  and 

ArteiWPCb 
equal  to  or 
less  than  (mm. 
Hg) 

^1 

59 

32 _ _  _ 

58 

33  . 

57 

34 . . . 

56 

35 _ _ _ _ 

55 

3fi  . 

54 

37 . . 

53 

38 . - . . . - . 

52 

3Q . 

51 

40  or  above  _ 

50 

Table  III.— C 

{Appbcabte  at  test  sites  over  6,000  feet 
above  sea  tevet] 


Arterial  PCO}  (mm.  Hg)  and 

Arterial  PO2  or 
equal  toor 
less  than  (mra 
Hg) 

30  or  below _ 

55 

54 

IkO 

53 

52 

1\A 

51 

50 

afi . . . 

49 

48 

38 . . .  „.. 

47 

M  . 

46 

40  or  above  — . — 

45 

Or 

3.  Arterial  blood  gas  values  of  PO2 
and  simultaneously  determined  PCO2 
during  steady  state  exercise  breathing 
room  air  (level  of  exercise  equivalent  to 
or  less  than  17.5  ml  O2  consumption/kg/ 
min  or  5  METs)  equal  to  or  less  than  the 
values  specified  in  the  applicable  table 
III-A  or  ni-B  or  III-C  in  3.02C2. 

3.03  Asthma.  With: 

A.  Chronic  asthmatic  bronchitis. 
Evaluate  under  the  criteria  for  chronic 
obstructive  pulmonary  disease  in  3.02A; 
Or 

B.  Attacks  (as  defined  in  3.00C).  in 
spite  of  prescribed  treatment  and 
requiring  physician  intervention, 
occurring  at  least  once  every  2  months 
or  at  least  six  times  a  year.  Each  in¬ 
patient  hospitalization  for  longer  than 
24  hours  for  control  of  asthma  counts  as 
two  attacks,  and  an  evaluation  period  of 
at  least  12  consecutive  months  must  be 
used  to  determine  the  frequency  of 
attacks. 

3M  Cystic  fibrosis.  With: 

A.  An  equal  to  or  less  than  the 
appropriate  value  specified  in  table  IV 
corresponding  to  the  individual’s  height 


without  shoes.  (In  cases  of  marked 
spinal  deformity,  see  3.00E.); 

Or 

B.  Episodes  of  bronchitis  or 
pneumonia  or  hemoptysis  (more  than 
blood-streaked  sputum)  or  respiratory 
failure  (documented  according  to 
3.00C),  requiring  physician 
intervention,  occurring  at  least  once 
every  2  months  or  at  least  six  times  a 
year.  Each  inpatient  hospitalizaticm  for 
longer  than  24  hours  for  treatment 
counts  as  two  episodes,  and  an 
evaluation  period  of  at  least  12 
consecutive  months  must  be  used  to 
determine  the  frequency  of  episodes; 
Or 

C  Persistent  pulmonary  infection 
accompanied  by  superimposed, 
reciurent,  symptomatic  episodes  of 
increased  b^erial  infection  occurring 
at  least  once  every  6  months  and 
requiring  intravenous  or  nebulization 
antimicrobial  therapy. 


Table  IV 

(AppHcabte  only  for  evaluation  under  3.04A — 
cystic  fibrosis] 


Height  without 
shoes  (centimeters) 

Height  without 
shoes  (inches) 

FEV, 

equal 

toor 

less 

than 

bIps) 

154  or  less _ 

60  or  less 

1.45 

155-159  . . 

61-62 

1.55 

160-164  . . 

63-64 

1.65 

165-169  _ 

65-66 

1.75 

170-174  _ 

67-68 

1.85 

175-179  . 

69-70 

1.95 

180  or  more . . 

71  or  less 

2.05 

3.05  [Reserved] 

3.06  Pneumoconiosis  (demonstrated 
by  appropriate  imaging  techniques). 
Evaluate  under  the  appropriate  criteria 
in  3.02. 

3.07  Bronchiectasis  (demonstrated 
by  appropriate  imaging  techniques). 
With: 

A.  Impairment  of  pulmonary  function 
due  to  extensive  disease.  Evaluate  under 
the  appropriate  criteria  in  3.02; 

Or 

B.  Episodes  of  bronchitis  or 
pneumonia  or  hemoptysis  (more  than 
blood-streaked  sputum)  or  respiratory 
failure  (documented  according  to 
3.00C).  requiring  physician 
intervention,  occurring  at  least  once 
every  2  months  or  at  least  six  times  a 
year.  Each  in-patient  hospitalization  for 
longer  than  24  hours  for  treatment 
counts  as  two  episodes,  and  an 
evaluation  of  at  least  12  consecutive 
months  must  be  used  to  determine  the 
fi^uency  of  episodes. 


3.08  Mycobacterkd,  mycoUc,  and 
other  chronic  persistent  infections  of  the 
hmg  (see  3.00B).  Evaluate  under  the 
appropriate  criteria  in  3.02. 

3.09  Cor  pulmonale  secondary  to 
chronic  pulmonary  vascular 
hypertension.  Clinical  evidence  of  cor 
pulmonale  (documented  according  to 
3.00C)  with: 

A.  Mean  pulmonary  artery  pressure 
greater  than  40  mm  Hg; 

Or 

B.  Arterial  hypoxemia.  Evaluate  under 
the  criteria  in  3.02C2; 

Or 

C.  Evaluate  under  the  applicable 
criteria  in  4.02. 

3.10  Sleep-related  breathing 
disorders.  Evaluate  under  34)9  (chronic 
cor  pvilmonale),  9.09  (obesity),  or  12.02 
(organic  mental  disor^rs). 
***** 

4.  Part  B  of  appendix  1  (Listing  of 
Impairments)  of  subpart  P  is  amended 
by  revising  103.00,  Respiratory  System, 
to  read  as  follows: 

Part  B 

***** 

103.00  Respiratory  System 

A.  Introduction.  The  listings  in  this 
section  describe  impairments  resulting 
from  respiratory  disorder  based  on 
symptoms,  physical  signs,  laboratory 
test  abnormalities,  and  response  to  a 
regimen  of  treatment  prescribed  by  a 
treating  source.  Respiratory  disorders, 
along  with  any  associated  impainnent(s) 
must  be  established  by  medical 
evidence.  Evidence  must  be  provided  in 
sufficient  detail  to  permit  an 
*  independent  reviewer  to  evaluate  the 
severity  of  the  impairment.  Reasonable 
efforts  should  be  made  to  ensure 
evaluation  by  a  program  physician 
specializing  in  childhood  respiratory 
impairments  or  a  qualified  p^iatrician. 

Many  children,  especially  those  who 
have  listing-level  impairments,  will 
have  received  the  benefit  of  medically 
prescribed  treatment.  Whenever  there  is 
such  evidence,  the  longitudinal  clinical 
record  must  include  a  description  of  the 
treatment  prescribed  by  the  treating 
source  and  response,  in  addition  to 
information  about  the  nature  and 
severity  of  the  impairment.  It  is 
important  to  document  any  prescribed 
treatment  and  response  because  this 
medical  management  may  have 
improved  the  child’s  functional  status. 
The  longitudinal  record  should  provide 
infmmation  regarding  functional 
recovery,  if  any. 

Some  children  will  not  have  received 
ongoing  treatment  or  have  an  ongoing 
relationship  with  the  medical 
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community,  despite  the  existence  of  a 
severe  impairment(s).  A  child  who  does 
not  receive  treatment  may  or  may  not  be 
able  to  show  an  impairment  that  meets 
the  criteria  of  these  listings.  Even  if  a 
child  does  not  show  that  his  or  her 
impairment  meets  the  criteria  of  these 
listings,  the  child  may  have  an 
impairment(s)  equivalent  in  severity  to 
one  of  the  listed  impairments  or  be 
disabled  because  of  a  substantial 
reduction  in  the  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  Unless  the  claim  can  be 
decided  favorably  on  the  basis  of  the 
current  evidence,  a  longitudinal  record 
is  still  important  because  it  will  provide 
information  about  such  things  as  the 
ongoing  medical  severity  of  the 
impairment,  the  level  of  the  child’s 
functioning,  and  the  frequency,  severity, 
and  duration  of  symptoms.  Also,  the 
asthma  listing  specifically  includes  a 
requirement  for  continuing  signs  and 
symptoms  despite  a  regimen  of 
prescribed  treatment. 

Evaluation  should  include 
consideration  of  adverse  effects  of 
respiratory  impairment  in  all  relevant 
body  systems,  and  especially  on  the 
child’s  ^wth  and  development  or 
mental  mnctioning,  as  described  under 
the  growth  impairment  (100.00), 
neurological  (111.00),  and  mental 
disorders  (112.00)  listings. 

It  must  be  remembered  that  these 
listings  are  only  examples  of  common 
respiratory  disorders  mat  are  severe 
enough  to  prevent  a  child  firom 
functioning  independently, 
appropriately,  and  effectively  in  em  age- 
appropriate  manner.  When  a  child  has 
a  medically  determinable  impairment 
that  is  not  listed,  an  impairment  which 
does  not  meet  a  listing,  or  a  combination 
of  impairments  no  one  of  which  meets 
a  listing,  we  may  make  an  equivalence 
determination  on  medical  or  functional 
grounds.  Also,  with  respect  to  children 
claiming  SSI  benefits  under  title  XVI  of 
the  Act  who  have  an  impairment(s)  with 
a  level  of  severity  which  does  not  meet 
or  equal  (medically  or  functionally)  the 
criteria  of  the  listings,  we  will 
determine  whether  the  impairment(s)  is 
of  comparable  severity  to  one  that 
would  disable  an  adult.  In  these  cases, 
we  will  perform  an  individualized 
functional  assessment  to  determine 
whether  the  child  is  disabled. 

B.  Documentation  of  Pulmonary 
Function  Testing.  'The  results  of 
spirometry  that  are  used  for 
adjudication,  under  the  103.02  A  and  B. 
103.03,  and  103.04  of  these  listings 
should  be  expressed  in  liters  (L),  body 
temperature  and  pressure  saturated  with 
water  vapor  (BTPS).  The  reported  one- 


second  forced  expiratory  volume  (FEVi) 
and  forced  vital  capacity  (FVC)  should 
represent  the  largest  of  at  least  three 
satisfactory  forced  expiratory 
maneuvers.  Two  of  the  satisfactory 
spirograms  should  be  reproducible  for 
both  pre-bronchodilator  tests  and,  if 
indicated,  post-bronchodilator  tests.  A 
value  is  considered  reproducible  if  it 
does  not  differ  fiom  the  largest  value  by 
more  than  5  percent  or  0.1  L,  whichever 
is  greater.  The  highest  values  of  the 
FEV|  and  FVC,  whether  firom  the  saiffe 
or  different  tracings,  should  be  used  to 
assess  the  severity  of  the  respiratory 
impairment.  Peak  flow  should  be 
achieved  early  in  expiration,  and  the 
spirogram  should  have  a  smooth 
contour  with  gradually  decreasing  flow 
throughout  expiration.  The  zero  time  for 
measurement  of  the  FEVi  and  FVC,  if 
not  distinct,  should  be  derived  by  linear 
back-extrapolation  of  peak  flow  to  zero 
volume.  A  spirogram  is  satisfactory  for 
measurement  of  the  FEVi  if  the 
expiratory  volume  at  the  back- 
extrapolated  zero  time  is  less  than  5 
percent  of  the  FVC  or  0.1  L,  whichever 
is  greater.  The  spirogram  is  satisfactory 
for  measurement  of  the  FVC  if  maximal 
expiratory  effort  continues  for  at  least  6 
seconds,  or  if  there  is  a  plateau  in  the 
volume-time  curve  with  no  detectable 
change  in  expired  volume  (VE)  during 
the  last  2  seconds  of  maximal  expiratory 
effort. 

Spirometry  should  be  repeated  after 
administration  of  an  aerosolized 
bronchodilator  under  supervision  of  the 
testing  personnel  if  the  pre- 
bronchodilator  FEVi  value  is  less  than 
the  appropriate  reference  value  in  table 
I  or  ni.  as  appropriate.  If  a 
bronchodilator  is  not  administered,  the 
reason  should  be  clearly  stated  in  the 
report.  Pulmonary  function  studies 
should  not  be  performed  imless  the 
clinical  status  is  stable  (e.g.,  the  child  is 
not  haying  an  asthmatic  attack  or 
suffering  firom  an  acute  respiratory 
infection  or  other  chronic  illness). 
Wheezing  is  common  in  asthma, 
chronic  bronchitis,  or  chronic 
obstructive  pulmonary  disease  and  does 
not  preclude  testing.  Pulmonary 
function  studies  performed  to  assess 
airflow  obstruction  without  testing  after 
bronchodilators  cannot  be  used  to  assess 
levels  of  impairment  in  the  range  that 
prevents  a  child  from  performing  age- 
appropriate  activities,  unless  the  use  of 
bronchodilators  is  contraindicated.  Post- 
bronchodilator  testing  should  be 
performed  10  minutes  after 
bronchodilator  administration.  The  dose 
and  name  of  the  bronchodilator 
administered  should  be  specified.  ’The 
values  in  103.02  and  103.04  must  only 


be  used  as  criteria  for  the  level  of 
ventilatory  impairment  that  exists 
during  the  child’s  most  stable  state  of 
health  (i.e.,  any  period  in  time  except 
during  or  shortly  after  an  exacerbation). 

The  appropriately  labeled  spirometric 
tracing,  showing  the  child’s  name,  date 
of  testing,  distance  per  second  on  the 
abscissa  and  distance  per  liter  (L)  on  the 
ordinate,  must  be  incorporated  into  the 
file.  The  manufacturer  and  model 
number  of  the  device  used  to  measure 
and  record  the  spirogram  should  be 
stated.  The  testing  device  must 
accurately  measure  both  time  and 
volume,  the  latter  to  within  1  percent  of 
a  3  L  calibrating  volume.  If  the 
spirogram  was  generated  by  any  means 
other  than  direct  pen  linkage  to  a 
mechanical  displacement-type 
spirometer,  the  spirometric  tracing  must 
show  a  recorded  calibration  of  volume 
units  using  a  mechanical  volume  input 
such  as  a  3  L  syringe. 

If  the  spirometer  directly  measures 
flow,  and  volume  is  derived  by 
electronic  integration,  the  linearity  of 
the  device  must  be  documented  by 
recording  volume  calibrations  at  three 
different  flow  rates  of  approximately  30 
L/min  (3  L/6  sec),  60  L/min  (3  L/3  sec), 
and  180  L/min  (3  L/sec).  The  volume 
calibrations  should  agree  to  within  1 
percent  of  a  3  L  calibrating  volume.  The 
proximity  of  the  flow  sensor  to  the  child 
should  be  noted,  and  it  should  be  stated 
whether  or  not  a  BTPS  correction  factor 
was  used  for  the  calibration  recordings 
and  for  the  child’s  actual  spirograms. 

The  spirogram  must  be  recorded  at  a 
speed  of  at  least  20  mm/sec  and  the 
recording  device  must  provide  a  volume 
excursion  of  at  least  10  mm/L.  If 
reproductions  of  the  original 
spirometric  tracings  are  submitted,  they 
must  be  legible  emd  have  a  time  scale  of 
at  least  20  mm/sec  and  a  volume  scale 
of  at  least  10  mm/L  to  permit 
independent  measurements.  Calculation 
of  FEVi  firom  a  flow  volume  tracing  is 
not  acceptable,  i.e.,  the  spirogram  and 
calibrations  must  be  present^  in  a 
volume-time  format  at  a  speed  of  at  least 
20  mm/sec  and  a  volume  excursion  of 
at  least  10  mm/L  to  permit  independent 
evaluation. 

A  statement  should  be  made  in  the 
pulmonary  function  test  report  of  the 
child’s  ability  to  understand  directions, 
as  well  as  his  or  her  efforts  and 
cooperation  in  performing  the 
pulmonary  function  tests. 

Purchase  of  a  pulmonary  function  test 
is  appropriate  only  when  the  child  is 
capable  of  performing  reproducible 
forced  expiratory  maneuvers.  This 
capability  usually  occurs  aroimd  age  6. 
Purchase  of  a  pulmonary  function  test 
may  be  appropriate  when  there  is  a 
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question  of  whether  an  impairment 
meets  or  is  equivalent  in  severity  to  a 
listing,  and  t^  claim  cannot  otherwise 
be  favorably  decided. 

The  pulmonary  function  tables  in 
103.02  and  103.04  are  based  on 
measurement  of  standing  height  without 
shoes.  If  a  child  has  marked  spinal 
deformities  (e.g..  kyphoscoliosis),  the 
measured  span  between  the  fingertips 
with  the  upper  extremities  abducted  90 
degrees  should  be  substituted  for  height 
when  this  measurement  is  greater  than 
the  standing  height  without  shoes. 

C  Documentation  of  chronic 
impairment  of  gas  exchange. 

1.  Arterial  blood  gas  studies  (ABCS). 
An  ABCS  performed  at  rest  (while 
breathing  room  air,  awake  and  sitting  or 
standing)  should  be  analyzed  in  a 
laboratory  certified  by  a  State  m  Federal 
agency.  If  the  laboratory  is  not  certified, 
it  must  submit  evidence  of  participation 
in  a  national  prohdency  testing 
program  as  well  as  acceptable  quality 
control  at  the  time  of  testing.  The  report 
should  include  the  ahitude  of  the 
facility  and  the  barometric  pressure  on 
the  date  of  analysis. 

Purchase  of  resting  ABCS  may  be 
appropriate  when  there  is  a  question  of 
whether  an  impairment  meets  or  is 
equivalent  in  severity  to  a  listing,  and 
the  daim  cannot  otherwise  be  favorably 
dedded.  Before  purchasing  resting 
ABCS,  a  program  physidan,  preferably 
one  experienced  in  the  care  of  children 
with  pulmonary  disease,  must  review 
the  dinical  and  laboratory  data  short  of 
this  procedure,  induding  spirometry,  to 
determine  whether  obtaining  the  test 
would  present  a  significant  risk  to  the 
child. 

2.  Oximetry.  Pulse  oximetry  may  be 
substituted  for  arterial  blood  gases  in 
children  under  12  years  of  age.  The 
oximetry  unit  shoidd  employ  the  basic 
technology  of  spectrophotometric 
plethysmography  as  described  in 
Taylor,  M.B.,  and  Whitwain,  ).G., 
“Current  Status  of  Pulse  Oximetry,” 
"Anesthesia,”  Vol.  41,  No.  9,  pp.  943- 
949, 1986.  The  unit  should  provide  a 
visual  display  of  the  pulse  signal  and 
the  corresponding  oxygen  saturation.  A 
hard  copy  of  the  readings  (heart  rate  and 
saturation)  should  be  provided. 

Readings  should  be  obtained  for  a 
minimum  of  5  minutes.  The  written 
report  should  describe  patient  activity 
during  the  receding,  i.e.,  sleep  rate, 
feeding,  or  exercise.  Correlation 
between  the  actual  heart  rate 
determined  by  a  trained  observer  and 
that  di^layed  by  the  oximeter  should 
be  provided.  A  statement  should  be 
made  in  the  repml  of  the  child’s  effort 
and  cooperation  during  the  test 


Purchase  of  oximetry  may  be 
appropriate  when  there  is  a  question  of 
wbethW  an  impairment  meets  or  is 
equivalent  in  severity  to  a  listing,  and 
the  claim  cannot  otherwise  be  favorably 
decided. 

D.  Cystic  fibrosis  is  e  disorder  that 
affects  either  the  respiratory  or  digestive 
body  systems  or  both  and  may  impact 
on  a  cUld’s  growth  and  development.  It 
is  responsible  for  a  wide  and  variable 
spectrum  of  clinical  manifestations  and 
complications.  Confirmation  of  the 
diagnosis  is  based  upon  an  elevated 
sweat  sodium  concentration  or  chloride 
concentration  accompanied  by  one  or 
more  of  the  following:  the  presence  of 
chronic  obstructive  pulmonary  disease, 
insufficiency  of  exocrine  pancreatic 
function,  meconium  ileus,  or  a  positive 
family  history.  The  quantitative 
pilocarpine  iontophoresis  procedure  for 
collection  of  sweat  content  must  be 
utilized.  Two  methods  are  acceptable: 
the  “Procedure  for  the  Quantitative 
lontophoretic  Sweat  Test  for  Cystic 
Fibrosis,”  published  by  the  Cystic 
Fibrosis  Foundation  and  contained  in, 
“A  Test  for  Concentration  of 
Electrolytes  in  Sweat  in  Cystic  Fibrosis 
of  the  Pancreas  Utilizing  ^locarpine 
Iontophoresis,”  Gibson,  I.E.,  and  Cooke, 
R.E.,  “Pediatrics,”  Vol  23:  545, 1959;  or 
the  “Wescor  Macroduct  System.”  To 
establish  the  diagnosis  of  cystic  fibrosis, 
the  sweat  sodium  or  chloride  content 
must  be  analyzed  quantitatively  using 
an  acceptable  laboratory  technique. 
Another  diagnostic  test  is  the  “CF  gene 
mutation  analysis”  for  homozygosity  of 
the  cystic  fibrosis  gene.  The  pulmonary 
manifestations  of  &is  disorder  should 
be  evaluated  under  103.04.  The 
nonpulmonary  aspects  of  cystic  fibrosis 
should  be  evaluated  under  the  listings 
for  the  digestive  system  (105.00)  or 
growth  impairments  (100.00).  B^use 
cystic  fibrosis  may  involve  the 
respiratory  and  digestive  body  systems, 
as  well  as  impact  on  a  child’s  growth 
and  development,  the  combined  effects 
of  this  involvement  mast  be  considered 
in  case  adjudication. 

E.  Bronchopulmonary  dysplasia 
(BPD).  Bronchopulmonary  dysplasia  is  a 
form  of  chronic  obstructive  pulmonary 
disease  that  arises  as  a  consequence  of 
acute  lung  injury  in  the  newborn  period 
and  treatment  of  hyaline  membrane 
disease,  meconium  aspiration,  neonatal 
pneumonia  and  apnea  of  prematurity. 
The  diagnosis  is  established  by  the 
requirement  for  continuous  or  nocturnal 
supplemental  oxygen  for  more  than  30 
days,  in  association  with  characteristic 
radiographic  changes  and  clinical  signs 
of  respiratmy  dysfunction,  including 
retractions,  rales,  wheezing,  and 
tachypnea. 


103.01  Cat^ry  of  Impairments, 
Respiratory  System 
103.02  Chronic  pulmonary 
insufficiency.  With; 

A.  Chronic  obstructive  pulmonary 
disease,  due  to  any  cause,  with  the  FEV  i 
equal  to  or  less  than  the  value  specified 
in  Table  I  corresponding  to  the  child’s 
height  without  shoes.  (In  cases  of 
ma^ed  spinal  deformity,  see  103.00B.); 


Table  I 


Height  without 
shoes  (centi¬ 
meters) 

Height  without 
shoes  (irx;hes) 

FEVi  equal 
to  or  less 
than  (L, 
Bire) 

119  or  less . 

46  or  less _ 

0.65 

120-129  _ 

47-50  _ 

0.75 

130-139  _. 

51-54 _ 

0.95 

140-149  _ 

55-58  . . 

1.16 

160-159 

59-62  . . . 

1.36 

160-164 

63-64  _ 

1.45 

18.6-169  . 

65-66  _ 

1.55 

170  or  more  ... 

67  or  more 

.165 

Or 

B.  Chronic  restrictive  ventilatory 
disease,  due  to  any  cause,  with  the  FVC 
equal  to  or  less  than  the  value  specified 
in  table  II  corresponding  to  the  child’s 
height  without  shoes.  (In  cases  of 
ma^ed  spinal  deformity,  see  103.00B.); 


Table  II 


Hel^  without 
shoes  (centi¬ 
meters) 

Height  without 
shoes  (inches) 

FEV  equal 
to  or  less 
than  (L. 
Bire) 

119  or  less  ..._ 

46  or  less _ 

0.65 

120-129  _ 

47-fin . 

0.85 

130-139  _ 

61-64 _ 

1X)5 

140-149  ... 

fis-fifl  . . 

1^5 

150-159  _ 

59-62  ...  _ 

1.45 

160-164  _ 

63-64  ...  _ 

1.65 

16*>-16g 

65-66  _ 

175 

170  or  more  ... 

67  or  more  . 

205 

Or 

C  Frequent  need  for: 

1.  Mechanical  ventilation;  or 

2.  Nocturnal  supplemental  oxygen  as 
required  by  persistent  or  recurrent 
episodes  of  hypoxemia: 

Or 

D.  The  presence  of  a  tracheostomy  in 
a  diild  under  3  years  of  age; 

Or 

E.  Brondiopulmonary  dysplasia 
characterized  by  two  of  the  following: 

1.  Prolonged  expirations:  or 

2.  Intermittent  wheezing  or  increased 
respiratory  effort  as  evidenced  by 
retractions,  flaring  and  tachypnea;  or 

3.  Hyperinflation  and  scarring  on  a 
chest  radiograph  or  other  appropriate 
imaging  techniques;  or 
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4.  Bronchodilator  or  diuretic 
dependency;  or 

5.  A  frequent  requirement  for 
nocturnal  supplemental  oxygen;  or 

6.  Weight  disturbance  with: 

a.  An  involuntary  weight  loss  (or 
failure  to  gain  wei^t  at  an  appropriate 
rate  for  age)  resulting  in  a  fall  of  15 
percentiles  from  established  growth 
curve  (on  standard  growth  charts)  which 
persists  for  2  months  or  longer,  or 

b.  An  involuntary  weight  loss  (or 
failure  to  gain  wei^t  at  an  appropriate 
rate  for  age)  resulting  in  a  fall  to  telow 
the  third  percentile  TOm  established 
growth  curve  (on  standard  growth 
charts)  which  persists  for  2  months  or 
longer; 

Or 

F.  Two  required  hospital  admissions 
(each  longer  than  24  hours)  within  a  6- 
month  period  for  recurrent  lower 
respiratory  tract  infections  or  acute 
respiratory  distress  associated  with: 

1.  Chronic  wheezing  or  chronic 
respiratory  distress;  or 

2.  Weight  disturbance  with: 

a.  An  involuntary  weight  loss  (or 
failure  to  gain  wei^t  at  an  appropriate 
rate  for  age)  resulting  in  a  fall  of  15 
percentiles  from  established  growth 
curve  (on  standard  growth  charts)  which 
persists  for  2  months  or  longer;  or 

b.  An  involuntary  weight  loss  (or 
failure  to  gain  wei^t  at  an  appropriate 
rate  for  age)  resulting  in  a  fall  to  telow 
the  third  percentile  ^m  established 
growth  curve  (on  standard  growth 
charts)  which  persists  for  2  months  or 
longer. 

Or 

G.  Chronic  hypoventilation  (PaCO^ 
greater  than  45  mm  Hg)  or  chronic  cor 
pulmonale  as  described  under  the 
appropriate  criteria  in  104.02; 

Or 

H.  Growth  impairment  as  described 
imder  the  criteria  in  100.00. 

103.03  Asthma.  With: 

A.  FEV|  equal  to  or  less  than  the  value 
specified  in  Table  I  of  103.02A; 

Or 

B.  Attacks  (as  defined  in  3.00C).  in 
spite  of  prescribed  treatment  and 
requiring  physician  intervention, 
occurring  at  least  once  every  2  months 
or  at  least  six  times  a  year,  ^ch 
inpatient  hospitalization  for  longer  than 
24  hours  for  control  of  asthma  counts  as 
two  attacks,  and  an  evaluation  period  of 
at  least  12  consecutive  months  must  be 


used  to  determine  the  frequency  of 
attacks; 

Or 

C.  Persistent  low-grade  wheezing 
between  acute  attacks  or  absence  of 
extended  symptom-free  periods 
requiring  daytime  and  nocturnal  use  of 
sympathomimetic  bronchodilators  with 
one  of  the  following: 

1.  Persistent  prolonged  expiration 
ivith  radiographic  or  other  appropriate 
imaging  techniques  evidence  of 
pulmonary  hyperinflation  or 
peribronchial  disease;  or 

2.  Short  courses  of  corticosteroids  that 
average  more  than  5  days  per  month  for 
at  least  3  months  during  a  12-month 
period; 

Or 

D.  Growth  impairment  as  described 
under  the  criteria  in  100.00. 

103.04  Cystic  fibrosis.  With: 

A.  An  FEV|  equal  to  or  less  than  the 
appropriate  value  speciGed  in  Table  m 
corresponding  to  the  child’s  height 
without  shoes.  (In  cases  of  marked 
spinal  deformity,  see  103.00B.); 

Or 

B.  For  children  in  whom  pulmonary 
function  testing  cannot  he  performed, 
the  presence  of  two  of  the  following: 

1.  History  of  dyspnea  on  exertion  or 
acciunulation  of  secretions  as 
manifested  by  repetitive  coughing  or 
cyanosis;  or 

2.  Persistent  bilateral  rales  and 
rhonchi  or  substantial  reduction  of 
breath  sounds  related  to  mucous 
plugging  of  the  trachea  or  bronchi;  or 

3.  Radiographic  evidence  of  extensive 
disease,  such  as  thickening  of  the 
proximal  bronchial  airways  or 
persistence  of  bilateral  peribronchial 
inGltrates; 

Or 

C  Persistent  pulmonary  infection 
accompanied  by  superimposed, 
recurrent,  symptomatic  episodes  of 
increased  bacterial  infection  occurring 
at  least  once  every  6  months  and 
requiring  intravenous  or  nebulization 
antimicrobial  treatment; 

Or 

D.  Episodes  of  bronchitis  or 
pneumonia  or  hemoptysis  (more  than 
blood-streaked  sputxim)  or  respiratory 
failure  (documented  according  to 
3.00C),  requiring  physician 
intervention,  occurring  at  least  once 
every  2  months  or  at  least  six  times  a 


year.  Each  inpatient  hospitalization  for 
longer  than  24  hours  for  treatment 
counts  as  two  episodes,  and  an 
evaluation  period  of  at  least  12 
consecutive  months  must  he  used  to 
determine  the  frequency  of  episodes; 

Or 

E.  Growth  impairment  as  described 
under  the  criteria  in  100.00. 


Table  III 

(Appticabie  only  for  evaluation  urKler 
103.04A— cystic  fibrosis] 


Height  without 
shoes  (centi¬ 
meters) 

Height  without 
shoes  (inches) 

FEV, 
equal  to 
or  less 
than  (L, 
BTPS) 

119  or  less _ 

46  or  less _ 

0.75 

120-129 

47-50  _ 

0.85 

130-139 

.61-64 

1.05 

140-149 

66-66 

1.35 

150-159 

69-62  . 

1.55 

160-164  . 

63-64  _ 

1.85 

166-169  . . 

65-66  . . 

2.05 

170  or  more  .... 

67  or  more 

2.25 

•  •  *  *  * 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BUND,  AND  DISABLED 

Subpart  I — [Amended] 

1.  The  authority  citation  for  Subpart 
1  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1614(a),  1619, 
1631(a)  and  (d)(1),  and  1633  of  Social 
Security  Act;  42  U.S.C  1302, 1382c(a). 
1382(h),  1383(a)  and  (d)(1),  and  1383b. 

2.  Paragraphs  (d)(3)  and  (d)(12)  of 
§  416.926a  are  revised  to  read  as 
follows: 

S  41 6.926a  Equivalence  for  children. 

•  *  «  *  • 

(d)  Examples  of  impairments  of 
children  that  are  functionally  equivalent 
to  the  listings.  *  *  * 

•  *  *  *  * 

(3)  Frequent  need  for  a  life-sustaining 
device  (e.g.,  central  venous  alimentation 
catheter),  at  home  or  elsewhere. 

***** 

(12)  Gastrostomy  in  a  child  who  has 
not  attained  age  3. 

***** 
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DEPARTMENT  OF  EDUCATION 

Federal  Perkins  Loan  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  deadline  for 
submission  of  institutional  agreement 
for  participation  in  the  Federal  Perkins 
Loan  Program  Expanded  Lending 
Option. 

SUMMARY:  “Dear  Colleague  Letter  CB- 
93-12(LD),”  dated  August  1993, 
announced  the  Expanded  Lending 
Option  of  the  Federal  Perkins  Loan 
Program  and  transmitted,  to  all  eligible 
institutions,  the  “Institutional 
Agreement  For  Participation  In  The 
F^eral  Perkins  Loan  Program 
Expanded  Lending  Option  (ELO)”  (ELO 
Participation  Agreement).  This  notice 
establishes  the  deadline  for  submission 
of  the  ELO  Participation  Agreement  by 
those  eligible  institutions  ^at  elect  to 
participate  in  the  Federal  Perkins  Loan 
Program  ELO  in  the  1993-94  award  year 
(the  period  from  July  1, 1993  through 
June  30, 1994). 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Perkins  Loan  Program  provides 
low-interest  loans  to  financially  needy 
students  attending  institutions  of  higher 
education  to  help  them  pay  their 
educational  costs.  The  Hi^er  Education 
Amendments  of  1992  created  the  ELO  as 
part  of  the  Federal  Peiians  Loan 
Program,  making  the  ELO  available  for 
the  1993-94  award  year  for  institutions 
of  higher  education  that  participate  in 
the  Federal  Perkins  Loan  Program. 

To  be  eligible  to  participate  in  the 
Federal  Perkins  Lo^  Pro^m  ELO  for 
1993-94,  an  institution  must  have  a 
Federal  Perkins  Loan  default  rate  of  7.5 
percent  or  less  as  of  June  30. 1992  and 
must  have  participated  in  the  Federal 
Perkins  Loan  Program  for  the  two 
previous  award  years  (1991-92  and 
1992-93).  In  addition,  an  institution 
must  enter  into  a  special  ELO 
participation  agreement  with  the 
Secretary.  An  institution  that  elects  to 
participate  in  the  ELO  must  complete, 
sign,  date  and  submit  the  ELO 
Participation  Agreement  by  the  closing 
date  to  obtain  approval. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  participants 
will  be  required  to  increase  the 
Institutional  Capital  Contribution  (ICC) 
to  at  least  a  dollar-for-dollar  match  with 
any  portion  of  the  1993-94  award  year 
Federal  Capital  Contribution  (FCC) 
received.  Only  new  FCC  received  on  or 
after  July  1, 1993,  would  be  matched  at 
the  increased  rate.  Institutions  would 
not  match  funds  received  prior  to  July 
1, 1993,  at  the  higher  rate.  Institutions 
receiving  no  new  FCC  for  the  1993-94 


award  year  may  still  elect  to  participate 
in  the  Federal  Perkins  Loan  Program 
ELO. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  participants 
may  make  loans  to  eligible  students  at 
hi^er  maximum  annual  and  aggregate 
limits  than  is  the  case  with 
nonparticipating  institutions.  ELO 
participating  institutions  that  do  not 
ultimately  make  any  loans  at  the  higher 
ELO  levels  for  the  1993-94  award  year 
must  still  honor  the  ELO  Participation 
Agreement  to  deposit  in  the  Federal 
Perkins  Loan  Pit^am  Fimd  an  ICC  at 
least  equal  to  the  1993-94  award  year 
FCC  deposited  into  the  Fund.  All  other 
administrative  procedures  would 
remain  the  same  as  for  institutions  not 
participating  in  the  Federal  Perkins 
Loan  F^gram  ELO. 

Closing  Date  for  Transmittal  of  ELO 
Participation  Agreement:  To  ensure 
participation  in  the  Federal  Perkins 
Loan  Fri)gram  ELO  in  the  1993-94 
award  year,  an  eligible  institution  that 
elects  to  participate,  must  submit  its 
ELO  Participation  Agreement  by 
November  8, 1993. 

ELO  Participation  Agreement 
Delivered  By  Mail:  An  ELO  Participation 
Agreement  delivered  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Office  of  Student  Financial 
Assistance,  Campus-Based  Programs, 
Financial  Management  Division,  400 
Maryland  Avenue,  SW.,  room  4621, 
Regional  Office  Building  3,  Washington, 
DC  20202-5452. 

An  institution  must  show  proof  of 
mailing  its  ELO  Participation  Agreement 
by  the  closing  date.  Pnmf  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service,  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark,  (3)  a  dated  shipping 
label,  invoice,  or  receipt  horn  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  an  ELO  Participation  Agreement  is 
sent  through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  An  Institution  should 
note  that  the  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

ELO  Participation  Agreement 
Delivered  by  Hand:  An  ELO 
Participation  Agreement  delivered  by 
hand  must  be  delivered  to  the  U.S. 


Department  of  Education.  Office  of 
Student  Financial  As.sistance,  Campus- 
Based  Programs,  Financial  Management 
Division,  7th  and  D  Streets,  SW.,  room 
4621,  Regional  Office  Building  3, 
Washington,  DC. 

Hand-delivered  ELO  Participation 
Agreements  will  be  accepted  between  8 
a.m.  and  4:30  p.m.  daily  (Eastern 
Daylight  Time),  except  Saturdays, 
Sundays,  and  Federal  holidays.  An  ELO 
Participation  Agreement  that  is  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

Applicable  Regulations:  The 
following  regulations  apply  to  this 
program: 

Student  Assistance  General 
Provisions.  34  CFR  part  668. 

Federal  Perkins  Loan  Program,  34 
CFR  part  674. 

Federal  Work-Study  Program.  34  CFR 
part  675. 

Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  part 
676. 

Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

Federal  Family  Educational  Loan 
Program,  34  CFR  part  682. 

New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  designation  of 
eligibility,  contact  Robert  Coates, 
Director  Campus-Based  Programs, 
Financial  Management  Division,  Office 
of  Postsecondary  Education,  400 
Maryland  Avenue,  SW.,  (Room  4621, 
ROB-3),  Washington,  DC  20202-5452. 
Telephone:  202-708—4664. 

For  technical  assistance  concerning 
the  Federal  Perkins  Loan  Program  ELO, 
contact  Susan  Morgan,  Chief,  Campus- 
Based  Loan  Programs  Section,  Division 
of  Policy  Development,  Student 
Financial  Assistance  Programs,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  Telephone: 
202-708-8242  or  Gwendolyn  Dockett- 
Morris,  Program  Specialist,  Telephone: 
202-708-8242.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.038,  Federal  Pericins  Loan 
Program) 
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Dated:  September  30, 1993. 

William  L.  Moran, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  700, 701, 705, 706, 715, 
716, 785, 825  and  870 

RIN  1029-AB75 

Definitions  of  “Anthracite," 
“Bituminous/subbituminous,”  “Coal," 
and  “Lignite" 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnON:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
proposes  to  revise  its  existing 
definitions  of  “anthracite"  and  “coal”; 
to  add  definitions  of  “bituminous/ 
subbituminous"  and  “lignite”:  and  to 
remove  its  existing  definitions  of 
“anthracite,  bituminous  and 
subbituminous  coal"  and  “lignite  coal.” 

Unlike  several  of  the  existing 
definitions,  none  of  the  amended 
definitions  would  incorporate  any 
ASTM  Standard.  The  amendment  is 
needed  to  eliminate  any  rmcertainty 
which  may  have  arisen  regarding  the 
existing  definition  of  “coal”;  to  provide 
a  detailed  definition  of  “bituminous/ 
subbituminous”:  and  to  generally 
improve  the  editorial  clarity  of  the 
definitions. 

DATES:  IVntten  comments;  0^4  will 
'  accept  written  comments  on  the 
proposed  rule  until  5  p.m..  Eastern  time, 
on  December  6, 1993. 

Public  hearings:  Upon  request,  OSM 
will  hold  a  public  hearing  on  the 
proposed  rrfe  in  Washington,  DC,  on 
November  29, 1993,  at  9:30  a.m.,  local 
tiihe.  Upon  request,  OSM  will  also  hold 
public  hearings  in  the  States  of 
California,  G^rgia,  Idaho, 
Massachusetts,  Michigan,  Ncnth 
Carolina,  Oregon,  Rh(^  Island,  South 
Dakota,  Teimesaee,  and  Washington  at 
times  and  dates  to  be  aimounced  prior 
to  the  hearings.  OSM  will  accept 
requests  for  public  hearings  until  5:00 
p.m..  Eastern  time,  on  November  8, 
1993.  Individuals  wishing  to  attend,  but 
not  testify,  at  any  hearing  should 
contact  the  person  identified  under  FOR 
FURTHER  INFORMATION  CONTACT  before 
the  hearing  date  to  verify  that  the 
hearing  will  be  held. 

ADDRESSES:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  room  660,  800 
North  Capitol  Street,  Washington,  DC; 
or  mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  660  NC, 


1951  ConstittfboR  Avenue,  NW.. 
Washington,  DC  20240. 

Public  hearings:  If  held,  the  puUic 
hearing  in  Washington,  DC.  take 
place  in  the  Department  of  the  Interior 
Auditorium.  18th  and  C  Streets.  NW. 

The  address  for  any  hearing  held  in  the 
States  of  California,  Georgia,  Idaho, 
Massachusetts,  Michigan,  Noi^ 

Carolina,  Oregon,  Rht^e  Island.  South 
Dakota,  Tennessee,  or  Washington  will 
be  annoimced  prior  to  the  hearing. 

Requests  for  public  hearings:  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  und»'  FOR 
FURTHER  INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  Growitz,  P.G.,  Office  of 
Surface  Mining  Reclamatimi  and 
Enforcement,  room  640, 1951 
Constitution  Avenue,  KW.,  Washington, 
DC  20240;  Telephone:  202-343-1507. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 
rv.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  comments:  Written  comments 
submitted  on  the  proposed  rule  should 
be  specific.  duMild  be  confined  to  issues 
pertinent  to  the  proposed  rule,  and 
should  explain  the  reason  for  any 
recommended  change.  Where 
practicable,  oommenters  should  submit 
three  copies  of  their  comments. 
Comments  received  after  the  dose  of  the 
conunent  pmod  (see  DATES)  or 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES),  may  not 
be  considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  bearings:  OSM  will  hold  a 
public  hearing  on  the  proposed  rule  on 
request  only.  The  time,  date,  aiul 
address  for  any  hearing  will  be 
announced  in  the  federal  Register  at 
least  7  days  pricH'  to  the  hearing. 

Any  person  Interested  in  participating 
at  a  hearing  at  a  particular  location 
should  inform  Mr.  Growitz  (see  FOR 
FURTHER  INFORMATION  CONTACO,  either 
orally  or  in  writing,  of  the  desbed 
hearing  location  by  5  p.m..  Eastern  time, 
on  November  8, 1993.  If  no  one  has 
contacted  Mr.  Growitz  to  express  an 
interest  in  partidpating  in  a  hearing  att 
a  given  location  by  that  date,  a  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  The  hearing  vdll  be 
transcribed.  To  assist  the  transcriber  and 


ensure  an  accurate  record,  OSM 
requests  that  each  person  who  testifies 
at  a  hearing  provide  the  transcriber  with 
a  written  copy  of  his  or  her  testimony. 

To  assist  OSM  in  preparing  appropriate 
questions,  OSM  also  requests,  if 
possible,  that  each  person  who  plans  to 
testify  submit  to  OSM  at  the  address 
previously  specified  for  the  submission 
of  written  comments  (see  ADDRESSES)  an 
advance  copy  of  his  or  her  testimony. 

II.  Background 

A.  The  Existing  Definitions 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  30 
U.SX;.  1201-1328,  generally  is 
concerned  with  the  surface  effects  of 
mining  coal.  While  section  701  of 
SMCRA,  30  U.S.C.  1291,  defines  a 
number  of  terms,  it  does  not  define  the 
term  “coal.”  Nor  does  it  define  the 
related  terms  “anthracite.” 

“bituminous,”  or  “subbituminous.” 
Section  701(30)  of  SMCRA  does, 
however,  define  the  term  “lignite  coal” 
to  mean  “consolidated  lignitic  coal 
having  less  than  8,300  British  thermal 
units  per  pound,  moist  and  mineral 
matter  ft«e.” 

SMCRA  directs  the  Secretary  of  the 
Interior  (the  Secretary),  acting  through 
the  Office  of  Surface  ^ning 
Reclamation  and  Enforcement,  to 
publish  and  promulgate  such  rules  and 
regulations  as  may  necessary  to  carry 
out  its  purposes  and  provisions.  SMCRA 
sections  201(c)(2),  412(a).  and  501(b):  30 
U.S.C.  1211(c)(2).  1242(a).  and  1251(b). 
Pursuant  to  this  authority,  on  March  13. 
1979,  and  June  30, 1982,  the  Secretary 
promulgated  definitions  of  “coal”  and 
the  related  terms  “anthracite,” 
“anthracite,  bituminous  and 
subbituminous  coal,”  and  “lignite  coal.” 
(44  FR  15311  and  47  FR  28593.) 

“Anthracite.”  is  defined  by  the 
existing  regulation  at  30  CFR  700.5  to 
mean  “coal  classified  as  anthracite  in 
ASTM  ((American  Society  for  Testing 
and  Materials)]  Standard  D  388-77.” 

The  definition  also  contains  extensive 
explanatory  information  concerning 
ASTM  Standard  D  388-77  and  its 
incorporation  by  reference  into  the 
definition.  Thus,  the  existing  definition 
of  “anthracite”  is  based  entirely  on  the 
“anthracite”  coal  classification  in 
ASTM  Standard  D  388-77. 

“Coal”  is  defined  by  the  existing 
regulation  at  30  CFR  700.5  to  mean 
“combustible  carbonaceous  rock, 
classified  as  anthracite,  bituminous, 
subbhuminous,  or  lignite  by  ASTM 
Standard  D  388-77,  referred  to  and 
incorporated  by  reference  in  the 
definition  of  ‘anthracite*  immediately 
above.”  Thus,  like  the  definition  of 
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“anthracite,”  the  existing  definition  of 
“coal”  is  based  on  the 
classifications  in  ASTM  Standard  D 
38&-77. 

“Lignite  coal”  is  defined  at  30  CFR 

870.5  to  mean  “consolidated  li^te  coal 
having  less  than  8,300  British  thermal 
units  per  pound,  moist  and  mineral- 
matter-free.”  The  definition  goes  on  to 
specify  how  British  thermal  units  (Btu) 
per  pound  are  to  be  determined  in 
accordance  with  ASTM  Standard  D 
388-77.  This  regulatory  definition  of 
“lignite  coal”  is  essentially  the  same  as 
the  statutory  definition  at  SMCRA 
section  701(30),  but  with  the  addition  of 
the  reference  to  ASTM  Standard  D  388- 
77. 

“Anthracite,  bituminous  and 
subbituminous  coal”  are  defined  jointly 
at  30  CFR  870.5  to  mean  “all  coals  other 
than  lignite  coal.” 

The  existing  definitions  of 
“anthracite”  and  “coal”  at  30  CFR  700.5 
apply  generally  to  the  OSM  regulations 
throu^out  30  CFR  chapter  VII.  The 
existing  definitions  of  “anthracite, 
bituminous  and  subbituminous  coal” 
and  “lignite  coal”  apply  only  to  the 
OSM  regulations  at  30  CFR  chapter  VH, 
subchapter  R,  governing  abandoned 
mine  land  recitation. 

B.  Need  for  Amendment 

The  existing  OSM  definitions  of 
"coal”  and  its  related  terms  have  a 
number  of  purposes.  On  the  broadest 
level,  for  example,  the  definition  of 
"coal”  at  30  UKR  700.5  delineates  the 
overall  scope  of  OSM’s  regulatory 
jurisdictimi.  More  narrowly,  the  . 
definition  of  "anthracite”  at  30  CFR 

700.5  delineates  OSM’s  jurisdiction  over 
anthracite  surface  coal  mining 
operations  in  Pennsylvania  under  30 
CFR  785.11  and  part  820.  The  definition 
of  “bituminous”  at  30  CFR  700.5 
delineates  OSM’s  jurisdiction  over 
special  bituminous  coal  mines  under  30 
Qll  785.12  and  p»art  825.  And  the 
related  definitions  of  "lignite  coal”  and 
“anthracite,  bituminous  and 
subbituminous  coal”  afiect  the 
computation  of  reclamation  fees  fw 
lignite  and  these  other  types  of  coal 
under  30  CFR  870.13. 

In  enacting  SMCRA,  the  Congress 
sought  to  “establish  a  nationwide 
program  to  protect  society  and  the 
environment  firom  the  adverse  effects  of 
surface  coal  mining  operations.” 

SMCRA  secticm  102(a),  30  U.S.C 
1202(a).  'There  are,  in  ^CRA, 
provisions  in  section  529,  30  U.S.C 
1279.  that  apply  to  anthr^te  mines, 
provisions  in  section  527, 30  U.S.C 
1277,  that  apply  to  special  bituminoiis 
mines,  and  provisions  in  sections  402 
and  701(30),  30  U.S.C  1232  and 


1291(30),  that  apply  to  lignite  coal. 

Apart  from  these  limited  provisions, 
there  is  nothing  in  SMCRA  or  its 
legislative  history  which  indicates  that 
the  Congress  intended  to  in  any  way 
limit  what  it  meant  by  the  term  “coal.” 
Qearly,  the  Congress  was  not  as  much 
concerned  with  a  precise  tetdmical 
definition  of  that  term  as  it  was  with 
certain  methods  of  mining  and  their 
attendant  effects.  Accord^gly,  the 
Congress  did  not  define  the  term  “coal,” 
but  left  that  definition  to  the  discretion 
of  OSM. 

The  existing  regulatory  definitions  of 
“coal”  and  “anthracite”  were 
promulgated  by  OSM  shortly  after 
SMCRA  was  passed.  Apparently,  at  that 
time,  the  classifications  of  anthracite, 
bituminous,  suU)ituminous,  and  lignite 
in  ASTM  Standard  D  388-77  appeared 
to  be  a  reasonable  way  to  difierentiate 
these  materials. 

Generally,  OSM  has  experienced  little 
difficulty  in  applying  the  existing 
definitions  of  “coal”  and  its  related 
terms  to  the  r^ulation  of  surface  coal 
mining  and  reclamation  operations  and 
the  surface  effects  of  underground 
mining.  Several  questions  did  arise, 
however,  as  to  the  propriety  of  existing 
definitions  and  their  reliance  upon 
ASTM  Standard  D  388-77  in  light  of 
subsequent  revisions  to  the  ASTM 
Standard  in  1984, 1988,  and  1992. 

'These  questions  arose  particularly  in 
light  of  the  provisions  in  the  existing 
definition  of  “anthracite”  at  30  CFR 

700.5  which  said,  "Notices  of  changes 
made  to  (ASTM  Standard  D  388-77) 
will  be  periodically  published  by  (CSM) 
in  the  Federal  Reg^er.”  OSM  never  did 
publish  any  such  notice  or  otherwise 
incorporate  the  1984, 1988,  or  1992 
revisions.  Had  the  existing  definitions 
been  revised  to  reflect  the  revisions  in 
ASTM  Standard  D  388,  certain  types  of 
coal  that  would  have  been  classified  as 
lignite  luider  the  statutory  definition  at 
section  701(30),  30  U.S.C  1291(30), 
would  have  bera  excluded  from  the 
revised  regulatory  definition. 

For  example,  while  consolidated 
lignitic  coal  with  a  calorific  value  of 
8,100  Btu  per  pound,  moist,  mineral- 
matter-free.  and  rich  in  inertinite  or 
liptinite,  as  determined  by  petrographic 
analysis,  was  classified  as  lignite  under 
ASTM  Standard  D  388-77,  U  is  not 
classified  as  lignite  under  the  1984, 
1988,  or  1992  revision^  Thus,  the  1984, 
1988,  and  1992  revisicm  of  ASTM 
Standard  D  388  exclude  from  the  fignite 
classification  smne  coeds  that  are 
included  imder  the  SMQIA  definition 
of  “lignite  coal”  as  “consolidated 
lignitic  coal  having  less  than  8,300  (Btu) 
per  pound,  moist  and  mineral-matter- 
free.” 


Another  issue  surrounding  the 
definition  of  “coal”  and  its  related  terms 
was  the  fact  that  the  definition  of 
“anthracite”  at  30  CFR  700.5  provides 
for  the  expiration  cm  July  1, 1981,  of  the 
Director  of  the  Federal  Register’s 
approval  of  the  incorpe^tion  by 
refermice  of  ASTM  Standard  D  388-77. 
Notwithstanding  this  provision,  the 
Directen  of  the  Federal  Register  had 
(xjntinued  to  approve  the  incxnporation 
by  referenen  of  the  ASTM  stanclard  D 
388-77. 

A  California  operator  has  also 
challenged  OSM’s  regulatory 
jurisdiction  over  its  operations,  alleging 
both  flaws  in  OSM’s  existing  definitions 
of  “coal”  and,  because  of  subsecpient 
revisions  to  ASTM  D  388,  the  substance 
which  it  mined  was  none  of  the  coal 
classifications  specified  in  ASTM 
Standard  D  388-77.  In  a  settlement 
agreement  applying  cmly  to  the  parties 
and  faerts  at  issue,  he  previous  Director 
of  the  Office  of  Surface  Mining  agreed 
“*  *  *  under  the  most  cmrrent  ASTM 
stanclard  the  material  mined  (by  the 
California  operator)  would  not  m 
classifiable  as  coal”  and  resolved  the 
dispute  in  favor  of  the  California 
0{}erator.  Jackson  Valley  Energy 
Partners.  LP.,  v.  Office  of  Surface 
Mining  and  Enforcement,  Doc.  No.  DV 
92-2-P  (settled  December  8. 1992). 
proceeding  dismissed  December  15, 
1992. 

TTie  Office  of  Surface  Mining 
Direc:tor‘s  reliance  in  this  actiem  upon 
the  most  cnirrent  ASTM  Standard  and 
not  the  ASTM  Standard  D  388-77 
specified  in  the  existing  regulations 
understandably  has  led  to  some 
unc:ertainty  as  to  the  applicabifity  of 
those  regulations. 

In  response  to  these  issues  and  in  the 
interest  of  increased  stability  and 
predic:tability  of  its  regulations,  OSM 
proposes  to  revise  the  existing 
definition  of  “coal”  and  its  related  terms 
by  deleting  references  to  the  coal 
classifications  of  ASTM  Standard  D 
388-77.  The  new  definition  of  cx)al  will 
be  general  and  more  in  keeping  with 
congressional  intent  to  regulate  all  t3q)es 
of  ccial  under  SMCRA.  Tlie  definitions 
of  “anthracite,”  "bituminous/ 
sulhituminous,”  and  “lignite”  will  be 
based  on  fixed  carbon  content  and 
calorific  values  measured  by  ASTM 
procediires. 

'These  revisiems  will  avoid  prior 
periodic  calls  to  update  the  existing 
definitions  to  reflect  the  most  current 
ASTM  Standard  D  388.  The  definitiems 
of  “anthracite,”  and  “bituminous/ 
subbituminous”  will  also  be  mcae 
consistent  with  the  statutory  definition 
of  "lignite”  %vhich  is  defined  at  section 
701  (30)  in  terms  of  calorific  values. 
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III.  Discussion  of  Proposed  Rule 

A.  Introduction 

The  proposed  rule  uses  commonly- 
accepted  physical  and  chemical 
characteristics  to  dehne  the  term  “coal” 
and  the  related  terms  “anthracite," 
“bituminous/subbituminous,”  and 
“lignite.”  Unlike  the  existing 
deflnitions,  the  proposed  definitions  do 
not  incorporate  by  reference  the  coal 
classifications  of  ASTM  Standard  D 
388-77. 

OSM  proposes  to  exclude  from  the 
proposed  definitions  any  reference  to 
the  coal  classification  in  ASTM 
Standard  D  388  because,  to  a  large 
extent,  horn  a  regulatory  standpoint,  the 
exacting  petrographic  distinctions 
which  now  set  forth  in  part  the 
applicability  of  these  classifications 
have  little  relevance  to  the 
considerations  involved  in  the 
regulation  of  coal  mining  and 
reclamation  operations  and  the  surface 
efi'ects  of  undergroimd  mining 
operations  imder  SMCRA. 

Although  they  do  not  incorporate  any 
ASTM  standard,  the  proposed 
definitions  do  rely  on  ASTM  procedures 
for  measuring  the  fixed  carbon  content 
and  calorific  value  of  coal.  The  recited 
ASTM  procediires  are  those  that  will  be 
in  efiect  at  the  time  the  final  rule 
promulgated.  The  current  procedures 
have  not  substantially  changed  from 
those  in  efiect  since  1977.  Should  a 
change  occiu  in  these  procedures,  such 
change  is  not  expected  to  have  a 
material  efiect  on  the  measurement 
results. 

Under  the  Administrative  Procedure 
Act,  5  U.S.C  553,  there  should  be  no 
question  as  to  which  ASTM  procedures 
are  meant  by  the  definitions’  general 
references  to  the  ASTM  procedures  for 
measuring  fixed  carbon  content  and 
calorific  value.  However,  such  general 
references  could  lead  to  the  same 
problem  of  interpretation  that  OSM  is 
attempting  to  correct  through  this 
rulemaking.  OSM  soUcits  comment  on 
whether  the  final  rule  should  include 
specific  references  to  the  applicable 
ASTM  procedures. 

B.  Section  700.5  Definition  of  "Coal" 

OSM  proposes  to  refine  the  term 
“coal”  at  30  CFR  700.5  to  mean 
“combustible,  carbonaceous  rock 
composed  principally  of  consoUdated 
and  chemically  alter^  plant  remains.” 
Any  such  material,  regardless  of  its 
otherwise  unique  physical,  chemical,  or 
petrographic  properties,  would  be 
subject  to  regulation  under  SMCRA. 
This  propos^  definition  is  not 
intended,  however,  to  include  oil  shales 


and  other  related  materials  such  as 
heavy  oils,  tar  sands,  etc. 

The  proposed  definition  of  “coal”  is 
models  largely  on  the  definition  of 
“coal”  in  ASTM  Standard  D  2796-69, 
which  was  in  efiect  before  and  during 
the  passage  of  SMCRA.  Because  it  does 
not  incorporate  any  ASTM  standard,  the 

Eroposed  definition  of  “coal”  would  not 
a  affected  by  any  current  or  revised 
ASTM  standard. 

In  drafting  this  proposed  definition. 
OSM  sought  input  horn  other  Federal 
agencies.  The  U.S.  Geological  Survey 
(USGS)  and  the  Energy  Information 
Administration  of  the  U.S.  Department 
of  Energy  provided  glossaries  with 
definitions  of  coal  definitions  of  coal 
and  related  terms.  The  definitions  of 
“coal”  in  these  glossaries  are  similar  to 
the  proposed  OSM  definition  of  “coal.” 
except  that  the  USGS  definition 
specifies  carbonaceous  content.  None  of 
the  agencies  contacted  in  this 
rulemaking  effort  had  a  regulatory 
definition  of  “coal.”  Several  of  these 
agencies  did,  however,  refer  to  the 
Bureau  of  Mines  “Dictionary  of  Mining, 
Mineral,  and  Related  Terms,”  which 
contains  a  lengthy  discussion  of  coal 
and  its  properties  that  is  consistent  with 
the  proposed  OSM  definition  of  “coal.” 

OSM  is  seeking  comments  on  the 
applicability  of  this  rule  to  the  material 
found  in  abandoned  coal  refuse  piles  or 
extracted  therefrom  through 
reprocessing. 

C.  Sections  700.5  and  870.5 
Definitions  of  "Lignite"  and  "Lignite 
Coal" 

The  proposed  rule  would  remove 
from  30  CFR  870.5  the  existing 
definition  of  “lignite  coal”  and,  in  its 
place,  at  30  CFR  700.5,  define  “lignite” 
to  mean  “coal  having  less  than  8,300 
British  thermal  units  (Btu)  per  pound  on 
a  moist,  mineral-matter-fi^  basis,  as 
determined  by  the  procedures  of  the 
American  Society  for  Testing  and 
Materials  for  measuring  the  calorific 
value  of  coal.” 

The  proposed  definition  of  “lignite” 
is  technically  similar  to  the  existing 
statutory  and  regulatory  definitions  of 
“lignite  coal”  at  section  701(30)  of 
SMCRA.  30  U.S.C.  1291(30),  and  30  CFR 
870.5.  It  adds  to  the  SMCRA  definition 
a  general  reference  to  the  ASTM 
procedures  for  measuring  calorific 
value.  It  modifies  the  existing  regulatory 
definition  by  substituting  that  general 
reference  for  the  incorporation  by 
reference  of  specific  ASTM  procedures 
for  measuring  the  calorific  value  of  coal. 
The  ASTM  procedures  referred  to  in  the 
proposed  definition  would  be  those  in 
efiect  at  the  time  the  final  rule  is 
promulgated. 


OSM  proposes  to  define  only  the  term 
“lignite.”  as  compared  to  the  longer 
statutory  term  “lignite  coal,”  because 
the  definition  of  “limite”  itself  includes 
the  term  “coal,”  and  the  shorter  term  is 
more  consistent  with  the  related, 
defined  terms,  “anthracite,”  and 
“bituminous/subbituminous.” 

OSM  proposes  to  place  the  new 
definition  of  “lignite”  in  30  CFR  700.5, 
as  compared  to  30  CFR  870.5,  to 
facilitate  easy  reference  to  it  and  the 
related  definitions.  OSM  is  not  aware  of 
any  efiect  that  this  location  of  the 
definition  would  have  on  its  application 
or  interpretation  and  does  not  intend  to 
cause  any  such  efiect. 

D.  Sections  700.5  and  870.5 
Definitions  of  "Anthracite," 
"Bituminous/Subbituwinous, "  and 
"Anthracite.  Bituminous  and 
Subbituminous  Coal” 

The  proposed  rule  would  remove 
from  30  CTO  870.5  the  existing 
definition  of  “anthracite,  bituminous 
and  subbituminous  coal”  and,  in  its 
place,  at  30  CFR  700.5,  add  separate 
definitions  of  “anthracite.”  and 
“bituminous/subbituminous.” 

It  would  define  “anthracite”  to  mean 
“coal  having  86  percent  or  more  fixed 
carbon  on  a  dry,  mineral-matter-free 
basis,  as  determined  by  tbe  procedures 
of  the  American  Society  for  Testing  and 
Materials  for  measuring  the  fixed  carbon 
content  of  coal.” 

It  would  define  “bituminous/ 
subbituminous”  to  mean  “coal  having 
less  than  86  percent  fixed  carbon  on  a 
dry,  mineral-matter-firee  basis;  and 
having  a  calorific  value  of  8,300  British 
thermal  imits  (Btu)  or  more  per  pound 
on  a  moist,  mineral-matter-fi^  basis. 
Fixed  carbon  content  and  calorific  value 
shall  be  determined  by  the  procedures 
of  the  American  Society  for  Testing  and 
Materials  for  measuring  the  fixed  carbon 
content  and  calorific  value  of  coal.”  The 
proposed  definition  of  “bituminous/ 
subbituminous”  would,  therefore, 
generally  include  the  ranks  of  coal 
commonly  classified  as  bituminous  and 
subbituminous  under  ASTM  Standard  D 
38^77. 

The  purpose  of  the  existing  definition 
of  “anthracite,  bituminous  and 
subbituminous  coal”  is  to  di^erentiate 
those  coals  from  lignite  coal  in 
connection  with  the  computation  of 
abandoned  mine  land  reclamation 
(AML)  fees.  Under  30  CFR  870.13,  the 
surface  and  underground  mining  fee  for 
lignite  coal  is  10  cents  per  ton,  while  the 
surface  and  underground  mining  fees 
for  the  other  coals  is  35  cents  and  15 
cents  per  ton  respectively. 

The  existing  definition  of  “anthracite, 
bituminous  and  subbituminous  coal” 
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does  not  specify  any  physical  or 
chemical  characteristics,  since,  for 
purposes  of  AML  fee  computation,  the 
defhaition  of  "lignite  coal”  adequately 
delineates  the  boundary  between 
"lignite  coal”  from  these  other 
materials.  OSM  proposes  to  remove  the 
definition  of  "anthi^te,  bituminous 
and  subbituminous  coal”  from  30  CFR 

870.5  because  more-specific  definiti<ms 

of  “anthracite”  and  ''bituminous/ _ 

subbituminous”  are  needed  at  30  CFR 

700.5  for  purposes  other  than  AML  fee 
computation  and  these  specific 
definitions  would  eliminate  the  need  for 
the  general  definition  in  30  CFR  870JS. 

In  proposing  to  remove  the  definition  of 
“anthracite,  bituminous  and 
subbituminous  coal,”  OSM  does  not 
intend  to  in  any  way  affect  the 
computation  of  AML  fees  for  lignite  and 
these  other  coals. 

A  definition  of  "anthracite”  is  needed 
in  connection  with  the  regulation  of 
anthracite  surface  coal  mining  and 
reclamation  operations  under  30  CFR 

785.11  and  part  820  and  for  the  _ 

computation  of  AML  fees  imder  30  CFR 
870.13.  The  proposed  definition  of 
“anthracite,”  like  the  proposed 
definition  of  "coal,”  no  longer 
incorporates  the  anthracite  classification 
of  A^IM  Standard  D  380-77.  H  is  based 
entirely  on  fixed  carbon  context.  Any 
coal  having  a  fixed  carbon  content  oi  86 
percent  or  more  would  be  considered 
anthracite.  Fixed  carb<m  content  would 
be  determined  by  the  ASTM  im>cedures 
in  effect  at  the  time  the  final  rule  is 
promuf^ed. 

A  dennition  of  "bituminous/ 
subbituminous”  is  needed  in 

coimection  with  the  regulation  of  _ 

special  bituminous  mines  under  30  CFR 

785.12  and  Part  825  and  for  the  _ 

computation  of  AML  fees  imder  30  CFR 
870.13.  The  proposed  definition  of 
"bituminous/subbituminous,”  like  the 
proposed  definition  of  "coal,”  does  not 
incorporate  the  bituminous  or 
subbituminous  classifications  of  ASTM 
Standard  D  388-77.  h  is  based  entirely 
on  fixed  carbon  content  and  calorific 
value.  Any  coal  having  a  fixed  carbon 
content  of  less  than  86  percent  and  a 
calorific  value  of  8,300  Btu  or  more 
would  be  considered  bituminous/ 
subbituminous.  Fixed  carbon  content 
and  calorific  value  would  be  determined 
by  the  ASTM  procedures  in  effect  at  the 
time  the  final  rule  is  promulgated. 

As  discussed  above,  the  proposed 
definition  of  “bituminous/ 
subbituminous”  would  generally 
include  the  coals  . classified  both  as 
bituminous  and  subbituminous  under 
ASTM  Standard  D  388-77.  Neither  of 
these  coals  are  separately  defined  in 
existing  regulations.  The  combining  of 
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bituminous  and  subbituminous  coals  in 
the  proposed  hroad  definition  of 
“bituminous/subbituminous”  is  needed 
to  conform  the  proposed  definition  to 
the  provisions  of  section  527  of  SMCRA, 
30  U.S.C  1277,  whidi  deal  with  special 
bituminous  coal  mines  in  the  Western 
states.  The  coal  from  these  mines, 
although  identified  by  SMCRA  as  being 
bituminous  would  be  deemed  to  be 
subbituminous  by  most  classification 
^sterns.  Therefore,  in  order  to  include 
tnis  Western  coal  in  a  definition 
consistent  writh  section  527,  the 
Secretary  has  diosen  to  brocKlly  frame 
the  proposed  definition  of  "bituminous/ 
subbitiuninous”  to  include  the  calorific 
values  of  both  bituminous  and 
subbituminous  coals.  This  broad 
definition  should  not  alter  the  AML  fee 
computatioa  for  operators  mining  coals 
within  the  propos^  bituminous/ 
subbituminous  range  of  values  and 
characteristics. 

OSM  intends  to  encompass  under  the 
proposed  definitions  of  "anthracite,” 
"bituminous/subbituminous,”  and 
“lignite”  all  (rf  the  materials 
encompassed  by  the  noposed  definition 
of  "coal.”  Thus,  the  mfinitkm  oi  each 
succeeding  type  of  coal  begins  precis^ 
where  the  other  leaves  off,  vrith  no  gap 
in  coverage.  OSM  solicits  comment  on 
any  coal  that  inadvertently  may  have 
been  excluded  from  these  definitions. 

E.  Sections  870.23  (a)  and  (b) 
Bituminous  and  Subbituminous 

The  proposed  rule  would  remove 
from  30  era  870.13  (a)  and  (b)  the  terms 
“bitiuninous"  and  “subbituminous.” 
The  chemical  and  |di3rsical  properties 
for  these  classifications  of  coal  have 
been  included  in  the  broader  term 
"bituminous/subbituminous.” 

In  addition,  OSM  is  proposing  to 
make  conforming  dianges  to  30  CFR 
Sections  701.5,  705J5,  706.3,  715.11, 
716.4,  785.12, 825, 825.1,  and  825.2  by 
removing  the  terms  "bituminous”  and 
"subbituminous”  and  adding  in  their 
place  the  combined  term  “bituminous/ 
subbituminous.” 

IV.  Procedural  Matters 
Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  provisions 
for  the  collection  of  information  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Executive  Order  12778;  Civil  Justice 
Reform  Certification 

This  proposed  rule  has  been  reviewed 
imder  the  applicable  standards  of 
section  2(b)(2)  of  Executive  Oder 
12778,  Civil  Justice  Reform  (56  FR 


55195).  In  general,  the  requirements  of 
section  2(b)(2)  of  Executive  Order  12778 
are  covered  by  the  preamble  discussion 
of  this  proposed  rule.  Additional 
remarks  follow  concerning  individual 
elements  of  the  Executive  Order. 

A.  What  is  the  preemptive  effect,  if 
an^to  be  given  to  the  regulation? 

llie  proposed  rule  would  have  the 
same  preemptive  effect  as  other 
standards  adopted  pursuant  to  SMCRA. 
To  retain  primacy,  States  have  to  adopt 
and  apply  standards  for  their  regulatory 
programs  that  are  no  less  effective  than 
those  set  forth  in  the  OSM’s  rules.  Any 
State  law  that  is  inconsistent  with,  or 
that  would  preclude  implementation  of 
this  proposed  rule,  wrould  be  sul^ect  to 
preemption  under  SMCA  section  505 
and  implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  the  proposed 
rules  would  result  in  preemption  of 
State  law,  the  provisimis  of  SMCRA  are 
intended  to  (nechide  inconsistent  State 
laws  and  re^ilations.  This  approadi  is 
established  in  SMCRA,  and  dm  been 
judicially  affirmed.  See  Ho<M  v. 

Virginia  Surface  Miniqg  and 
Reclamation  Ass’n,  452  U.S.  264  (1981). 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any, 
including  all  protons  repeekd  or 
modified? 

This  rule  modifies  the 
implementation  of  SMCRA,  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  oi  any  other  Fedml 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Fedml  reradatory 
proviskms  that  are  affected  ^  this  rule. 

C  Does  the  rule  provide  a  dear  and 
certain  legal  standi  for  afieded 
condud  rather  than  a  genmal  standard, 
while  promoting  simpfificatioo  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  pradkdiie, 
given  the  complexity  of  the  topics 
covered  and  tte  mandates  of  SMCRA. 

D.  What  is  the  retroactive  effed,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intendra  to  have 
retroactive  effect 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  rmnedies 
required? 

^  administrative  proceedings  are 
required  before  parties  may  file  suit  is 
court  challenging  the  provisions  of  this 
rule  under  section  52^a)  of  SMCRA,  30' 
U.S.C  1276(a). 

Prior  to  any  judicial  challenge  to  the 
application  of  the  rule,  however, 
administrative  procedures  must  he 
exhausted.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  may  be  found 
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at  43  CFR  part  4.  In  situations  involving 
State  regulatory  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5,  701.5  and  870.5. 

C.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

As  of  October  7, 1993,  the  Attorney 
General  and  the  Director  of  the  Office  of 
Management  and  Budget  have  not 
issued  any  guidance  on  this 
requirement 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determine  that  the  proposed  rule  is  not 
a  major  rule  under  the  criteria  of 
Executive  Order  12291  and  certifies  that 
it  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act,  5  U.S.C  601  et  seq.  These 
determinations  are  based  on  the 
findings  that  the  regulatory  additions  in 
the  rule  will  not  change  costs  to 
industry  or  to  the  Federal,  State,  or  local 
governments.  Furthermore,  the  rule  , 
produces  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

National  Environmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment  (EA)  of  this 
proposed  rule  and  has  made  a  tentative 
finding  that  it  would  not  significantly 
affect  &e  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4332(2)(C).  It 
is  anticipated  that  a  finding  of  no 
significant  impact  will  be  made  for  the 
final  rule  in  accordance  with  OSM 
procedures  under  NEPA.  The  EA  is  on 
file  in  the  OSM  Administrative  Record 
at  the  address  specified  previously  (see 
“ADDRESSES”).  The  EA  will  be 
completed  and  a  finding  made  on  the 
significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 
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Dated:  August  9, 1993. 

Michael  Dombeck, 

Acting  Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

Accordingly,  under  the  authority  of 
30  U.S.C.  1201  et  seq.,  as  amended, 

OSM  proposes  to  amend  30  CFR  chapter 
Vn  as  set  forth  below: 

PART  700— GENERAL 

1.  The  authority  citation  for  part  700 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended;  and  Pub.  L.  100-34. 

2.  Section  700.5  is  amended  by 
revising  the  definitions  of  “Anthracite” 
and  “CmI”  and  adding  definitions  of 
“Bituminous/subbituminous”  and 
“Lignite”  to  read  as  follows: 

§700.5  Definitions. 
***** 

Anthracite  means  coal  having  86 
piercent  or  more  fixed  carbon  on  a  dry, 
mineral-matter-fiee  basis,  as  determined 
by  the  procedures  of  the  American 
Society  for  Testing  and  Materials  for 
measuring  the  fix^  carbon  content  of 
coal. 

Bituminous/subbituminous  means 
coal  having  less  than  86  percent  fixed 
carbon  on  a  dry,  mineral-matter-firee 
basis;  and  having  a  calorific  value  of 
8,300  British  thermal  units  (Btu)  or 
more  per  pound  on  a  moist,  mineral- 
matter-free  basis.  Fixed  carbon  content 
and  calorific  value  shall  be  determined 
by  the  procedures  of  the  American 
Society  for  Testing  and  Materials  for 
measuring  the  fixed  carbon  content  and 
calorific  value  of  coal. 

Coal  means  combustible, 
carbonaceous  rock  composed 
principally  of  consolidated  and 
chemically  altered  plant  remains. 
***** 


Lignite  means  coal  having  less  than 
8,300  British  thermal  units  (Btu)  per 
pound  on  a  moist,  mineral-matter-fiee 
basis,  as  determined  by  the  procedures 
of  the  American  Society  for  Testing  and 
Materials  for  measuring  the  calorific 
value  of  coal. 

***** 

PART  870— ABANDONED  MINE 
RECLAMATION  FUND— FEE 
COLLECTION  AND  COAL 
PRODUCTION  REPORTING 

3.  The  authority  citation  for  part  870 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended;  and  Pub.  L.  lOD-34. 

4.  Section  870.5  is  amended  by 
removing  the  definitions  of  “Anthracite, 
bituminous  and  subbituminous  coal” 
and  “Lignite  coal.” 

5.  Section  870.13  (a)  and  (b)  are 
revised  to  read  as  follows: 

§  870.1 8  Fee  computations. 

(a)  Surface  mining  fees.  The  fee  for 
anthracite  and  bituminous/ 
subbituminous  coal,  including 
reclaimed  coal,  is  35  cents  per  ton 
unless  the  value  of  such  coal  is  less  than 
$3.50  per  ton,  in  which  case  the  fee  is 
10  piercent  of  the  value. 

(b)  Underground  mining  fees.  The  fee 
for  anthracite  and  bituminous/ 
subbituminous  coal  is  15  cents  per  ton 
unless  the  value  of  such  coal  is  less  than 
$1.50  per  ton,  in  which  case  the  fee  is 
10  percent  of  the  value. 
***** 

PARTS  701, 705,  706,  715, 716, 785, 
825— (AMENDED] 

§§701.5, 705.5, 706.3, 715.11, 716.4, 785.12, 
825.1,825.2  [Amended] 

6.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
information  in  the  middle  column  from 
wherever  it  appears  in  the  section,  and 
replace  it  with  the  information 
indicated  in  the  right  column: 


Section 

Remove 

Add 

701.5 . 

Special  bitu- 

Special  bitu- 

minous  coal 

minous/sub- 

mines. 

bituminous 
coal  mines. 

705.5 . 

Or  loading  bi- 

Or  loading  bi- 

tuminous 

tuminous/ 

coal,  sub-bi- 

sub-bitu- 

tumifKMJS 

minous 

coal. 

coal. 

706.3 . 

Or  loading  bi- 

Or  loading  bi- 

tuminous 

tuminous/ 

coal. 

subbitumirv 

subbitumin¬ 
ous  coal. 

ous  coal. 
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Section 

Remove 

Add 

715.11 

Bituminous  .... 

Bituminous/ 

(a)(3). 

sub-bitu¬ 
minous.  • 

716.4  head¬ 

Special  bitu¬ 

Special  bitu¬ 

ing. 

minous  coal 

minous/sub- 

mines. 

bituminous 
coal  mines. 

7l6.4(a)-^c) 

Bituminous  .... 

Bituminous/ 

sub-bitu¬ 

minous. 

786.12 

Speciaibitu- 

Special  bitu- 

heading. 

minoussur- 

minous/sub- 

tace  coat. 

bituminous 

surface 

coal 

Section 

Remove 

Add 

785.12(a)- 

Bitunranous  .... 

Bituminous/ 

(d). 

sub-bitu- 

mmous. 

825.1  _ 

Bituminous  .... 

Bituminous/ 

sub-bitu¬ 

minous. 

825.2 _ :. 

Special  bitu- 

Special  bitu- 

minouscoal 

minous/sub- 

mines. 

bituminous 
coal  mines. 

7.  In  the  heading  of  Part  825,  the 
reference  to  “BITUMINOUS’'  is  revised 


to  read  “BITUMINOUS/SUB- 
BITUMINOUS”. 

IFR  Doc.  93-24495  Filed  10-6-93;  8:45  am) 
BtUMO  cooe  431»4e-M 
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Department  of  the 
Interior 


Bureau  of  Indian  Affairs 

Indian  Gaming;  Squaxin  Island  Tribe  and 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Squaxin  Island  Tribe 
and  the  State  of  Washington 

AGENCY:  Bureau  of  Indian  Affairs; 
Interior. 

ACTION:  Notice  of  approved  tribal-state 
compacL 

SUMMARY:  Pursuant  to  25  U.S.C  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 


1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal-State 
Compact  for  Class  IB  Gaming  Between 
the  ^uaxin  Island  Trihe  and  the  State 
of  Washington,  enacted  on  July  27, 

1993. 


DATES:  This  action  is  effective  October 
7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
AHairs,  Washington,  DC  20240,  (202) 
219-4066. 

Dated:  September  17, 1993. 

Ada  E.  Deer, 

Assistant  Secretary-Endian  Affairs. 

(FR  Doc.  93-24645  Filed  10-6-93;  8:45  am) 
BILUNQ  CODE  43ia-02-P 
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Part  VI 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 


Indian  Gaming;  Sisseton-Wahpeton  Sioux 
Tribe  and  State  of  South  Dakota 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Sisseton-Wahpeton 
Sioux  Tribe  and  State  of  South  Dakota 

AGENCY:  Bureau  of  Indian  Affairs; 
Interior. 

action:  Notice  of  approved  amendment 
to  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  piurpose  of  engaging  in 
Gass  m  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  A^rs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Amended 
Gaming  Compact  Between  the  Sisseton- 
Wahpeton  Sioux  Tribe  and  the  State  of 
South  Dakota,  enacted  on  )uly  26. 1993. 

DATES:  This  action  is  effective  on 
October  7, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel.  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-4066. 

Dated:  September  24, 1993. 

Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 

(FR  Doc  93-24646  Filed  10-4-93;  8:45  am) 
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The  President 

Proclamation  6603--Mental  Illness 
Awareness  Week,  1993 

Proclamation  6604— German-American 
Day,  1993 

Memorandum  of  September  30— 
Negotiated  Rulemaking 

Memorandum  of  October  1— Implementing 
Management  Reform  in  the  Executive 
Branch 
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Title  3 —  Proclamation  6603  of  October  5,  1993 

The  President  Mental  Illness  Awareness  Week,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Almost  50  million  Americans  have  serious  emotional  disorders  or  illnesses. 
The  economic  and  human  costs  of  these  disorders  are  staggering.  Treatment 
expenses  and  lost  productivity  cost  the  United  States  over  one  hundred 
billion  dollars  a  year.  The  pain  and  suffering  caused  by  mental  illness 
are  immeasurable  for  the  individuals  afflicted  and  their  families. 

The  consequences  of  untreated  mental  illnesses  and  emotional  disturbances 
are  clear.  Suicide  is  30  times  more  common  among  people  who  are  clinically 
depressed  than  among  the  general  population.  Persons  with  mental  illness 
often  live  in  poverty  and  are  at  risk  for  homelessness  and  disease.  The 
mentally  ill  may  hnd  themselves  in  jail  or  prison,  not  for  any  criminal 
act,  but  rather  because.no  other  facilities  are  available  to  respond  to  psy¬ 
chiatric  emergencies. 

Research  has  led  to  major  advances,  not  only  in  the  development  of  treat¬ 
ments  for  mental  illnesses,  but  also  in  the  understanding  of  the  needs 
of  the  individuals  who  live  with  mental  illnesses.  With  appropriate  care 
and  support,  many  people  who  have  these  disorders  can  live  productive 
and  fulfilling  lives.  Unfortunately,  less  than  one-third  of  all  individuals 
ih  need  of  mental  health  services  actually  receive  appropriate  care.  Children, 
probably  the  most  vulnerable  among  the  mentally  ill  population,  are  the 
least  likely  to  receive  care,  with  less  than  one-fifth  of  tnose  in  need  of 
services  receiving  them.  The  barriers  to  effective  treatment  are  numerous. 
Individuals  may  be  unaware  that  treatment  can  help  them  or  may  be  hesitant 
to  seek  help  for  fear  of  discrimination  or  ridicule.  In  many  instances,  individ¬ 
uals  actually  lack  access  to  appropriate  services.  We  must  work  to  remove 
the  stigma  of  mental  illness  and  to  educate  the  public  about  the  availability 
and  effectiveness  of  mental  health  treatment. 

The  Center  for  Mental  Health  Services  (CMHS),  a  component  of  the  Substance 
Abuse  and  Mental  Health  Services  Administration  in  the  Department  of 
Health  and  Human  Services,  was  created  in  1992  to  provide  vigorous  Federal 
leadership  in  the  development  and  delivery  of  mental  healtli  services.  CMHS 
plays  a  unique  role  in  working  with  other  Federal  agencies  and  departments 
whose  programs  and  policies  affect  the  lives  of  the  mentally  ill,  their  families, 
and  their  communities.  CMHS  also  works  closely  with  State  and  local  govern¬ 
ments  and  the  private  sector  to  guarantee  continuity,  integration  of  services, 
and  access  to  comprehensive  systems  of  care.  CMHS  supports  policy  studies, 
evaluations,  and  assessments  on  service  delivery  issues  that  are  critical 
for  Federal,  State,  and  local  policymakers  as  they  organize  and  finance 
systems  of  care. 

In  recognition  of  the  importance  of  improving  the  delivery  of  mental  health 
services  and  of  educating  the  American  public  about  the  needs  of  individuals 
with  mental  illness,  the  Congress,  by  Senate  Joint  Resolution  61,  has  des¬ 
ignated  the  week  of  October  3  through  October  9,  1993,  as  Mental  Illness 
^  Awareness  Week. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  beginning  October  3,  1993,  as 
Mental  Illness  Awareness  Week.  I  call  upon  all  citizens  of  the  United  States 
to  observe  this  week  with  ceremonies  and  activities  to  increase  the  Nation’s 
understanding  and  acceptance  of  people  with  mental  illness  and  to  encourage 
recognition  of  their  need  for  a  broad  array  of  treatment  services. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  fifth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


pv  Doc 

FUod  lo-a-as;  KhZl  om] 
Bimns  oodo  319S-01-{> 
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Proclamation  6604  of  October  5,  1993 

German- American  Day,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  makeup  of  the  United  States  of  America  is  a  diverse  one,  a  rich  tapestry 
of  different  cultures  and  ethnic  origins,  stronger  and  more  vibrant  b^use 
of  its  variety.  The  German  culture  contributes  a  substantial  piece  to  the 
American  mosaic,  and  German-Americans  have  given  much  to  our  Nation 
in  the  arts,  the  sciences,  the  business  world,  academia,  and  government. 
It  is  fitting  that  we  celebrate  these  innumerable  contributions  to  our  great 
Nation  by  marking  October  6  as  “German- American  Day.” 

The  first  German  settlers  arrived  in  America  310  years  ago — harbingers  of 
the  more  than  seven  million  to  follow.  German  immigrants  have  thrived 
in  America.  Hnding  our  Nation’s  political  and  economic  culture  fertile  ground 
for  securing  the  inalienable  rights  of  life,  liberty,  and  the  pursuit  of  happiness 
for  themselves  and  for  their  children.  Today,  citizens  of  German  ancestry 
comprise  the  largest  ethnic  group  in  the  United  States. 

German-Americans  today  look  with  pride  to  a  free  and  united  Germany 
as  the  living  symbol  of  the  best  in  their  heritage.  Americans  look  with 
satisfaction  at  the  enduring  friendship  between  the  Federal  Republic  of 
Germany  and  the  United  States  of  America.  This  friendship  is  rooted  in 
a  long  line  of  immigrants  and  was  replanted  in  the  ashes  of  the  Second 
World  War  and  nurtured  through  the  storms  of  national  division  and  Cold 
War  confrontation.  Warmed  by  the  benefits  of  peaceful  commerce  and 
strengthened  by  the  myriad  personal  relationships  between  the  German  and 
American  peoples,  the  friendship  has  flourished. 

The  United  States  and  the  Federal  Republic  of  Germany  face  formidable 
challenges  in  the  post-Cold  War  era,  challenges  that  we  approach  with 
greater  confidence  l^ause  we  stand  together,  united  in  common  democratic 
values. 

The  Congress.,  by  Senate  Joint  Resolution  121,  has  designated  October  6, 
1993,  as  “German-American  Day”  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  that  day. 

NOW,  THEREFORE.  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  6,  1993,  as  German-American  Day, 
I  urge  all  Americans  to  learn  more  about  the  contributions  of  German  immi¬ 
grants  to  the  United  States  in  all  fields  of  human  endeavor  and  to  observe 
this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundr^  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


IFR  Doc.  93-24935 
Filed  10-6-93;  10:57  am] 
Billing  code  3195-01-P 
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Memorandum  of  September  30,  1993 

Negotiated  Rulemakii^ 


Memorandum  for  Executive  Departments  and  Selected  Agencies  [and  the] 
Administrator  of  the  Office  of  Information  and  Regulatory  Affairs 

Today,  I  issued  the  Executive  order  on  Regulatory  Planning  and  Review, 
which  sets  forth  the  Administration’s  regulatory  philosophy  and  establishes 
the  procedures  to  be  followed  by  agencies  in  promulgating  regulations.  This 
order  also  enhances  public  disclosure  requirements  and  public  involvement 
in  the  regulatory  review  process.  In  Section  6(a)  of  the  order,  I  direct  each 
agency  to  explore  and.  where  appropriate,  use  consensual  mechanisms  for 
developing  regulations,  including  negotiated  rulemaking.  Consistent  with 
that  directive  and  the  recommendation  of  the  National  Performance  Review 
on  this  issue,  I  further  direct  each  agency,  within  90  days  of  this  order, 
to  (i)  identify  to  OIRA  at  least  one  rulemaking  which  the  agency  will, 
within  the  upcoming  year,  develop  through  the  use  of  negotiated  rulemaking 
or  (ii)  explain  to  OIRA  why  the  use  of  negotiated  rulemaking  will  not 
be  feasible  in  the  upcoming  year. 

I  further  direct  the  Administrator  of  OIRA  to  publish  this  memorandum 
in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington.  September  30,  1993. 


THE  DEPARTMENT  OF  THE  TREASURY 
THE  DEPARTMENT  OF  STATE 
THE  DEPARTMENT  OF  DEFENSE 
THE  DEPARTMENT  OF  JUSTICE 
THE  DEPARTMENT  OF  THE  INTERIOR 
THE  DEPARTMENT  OF  AGRICULTURE 
THE  DEPARTMENT  OF  COMMERCE 
THE  DEPARTMENT  OF  LABOR 

THE  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

THE  DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

THE  DEPARTMENT  OF  TRANSPORTATION 
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THE  DEPARTMENT  OF  ENERGY 
THE  DEPARTMENT  OF  EDUCATION 
THE  DEPARTMENT  OF  VETERANS  AFFAIRS 
THE  ENVIRONMENTAL  PROTECTION  AGENCY 
THE  GENERAL  SERVICES  ADMINISTRATION 
THE  SMALL  BUSINESS  ADMINISTRATION 
THE  OFHCE  OF  PERSONNEL  MANAGEMENT 

[FR  Doc  9^24683 
FU«d  10-6-93:  9:17  am] 

Billing  codo  3110-01-M 

Editorial  oote:  For  the  text  of  Executive  Order  12866,  "Regulatory  Planning  and  Review", 
see  the  Weekly  Compilation  of  Presidential  Documents  (vol.  29.  page  1925),  and  the  Federal 
Register  issue  of  October  4, 1993  (58  FR  51735). 
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Memorandam  dfOololier  t,  1998 

Implemeoli^g  Manaflemwit  Reform  in  the  Executive  Branch 


Memorandum  Tor  tiie  Heads  df  Executive  Departments  and  Agencies 

The  Natiomal  Petfbimanoe  Review  has  examined  how  well  the  government 
serves  its  .citiaeDS,  where  ii  can  improve,  and  where  it  is  necessary  to 
make  fundamental  chaises  to  make  government  work  better.  It  has  presented 
its  'foldings  and  recommendations — ^including  the  adoption  of  new  manage¬ 
ment  prindpAss  and  struOtoral  Teffiorms — ^to  improve  government  throughout 
the  Executive  iKandi. 

In  Older  tto  astabli^  afnd  hnpUement  more  effective  and  efficient  leadership 
and  .manageg»nt  piiao^ples  -tiiroughDut  the  Executive  branch  as  identified 
in  Ihe  Jslational  Perfarmanne  Review.,  1  hereby  direct  the  following: 

T.  fetafafaft  Cb^iJpBtatingOfficers. 

Each  agency  head  vhadl  designate  a  Chief  Operating  Officer,  who  shall  be 
Ihe  Dii|^y<oraiioftier«0ffickfl'widi^ency-wide  authority.  The  Chief  Operat- 
'ing  Officer  '^Mill  vepeft  dfaecdy  to  the  agency  head  and  shall  be  responsible 
for: 

(a)  implntnenting  Ihe  :Pre6ident!a  and  ^ency  head’s  goals  and  the  agency’s 
miission; 

:(fal)  pxovidh^  Dveran  OTganhation  management  to  improve  agency  perform¬ 
ance; 

Ic)  assisting  lha  agency  •head  in  piDmoting  ongoing  quality  improvement, 
developing  strategic  plans,  andmeasurii^  results; 

4d)  diceotii^  oqgoi^g  arBengrneermg  of  foe  agency’s  administrative  proc¬ 
esses; 

tcO  overseeiqg  ^ency-^pecffic  application  of  performance  measures,  pro- 
curement  r^brms,  personnel  reductions,  financial  management  improve¬ 
ments,  >tBleo(Bnmuniatdons  and  iidonnation  technology  policies,  and  other 
govemment-wide  ovstesns 'reforms  adopted  es  a  result  of  the  recommendations 
of  the  National  Permnnance  Rmriew; 

■{^’reforming foe  agencgTs mam^ment practices  by  incorporating  the  prin- 
cipi^  'jof  foe  IQefomal  Yerformance  Review  into  day-to-day  management. 

2.  bnplement  Additional  j^gancyM^orms. 

Each  agency  head  foein  ideHH^  and  khnpiement  additional  changes  within 
the  agency  that  wiM  premale  princ^des  and  standards  of  foe  National 
PerformanoB  Raiview  -and  ifoe  iatiutegir  quality  management  approaches 
described  JtyifoeABdeEBlIilaBh^  iifc^tute’s '^‘Presidential  Award  for  Quality” 
or  its  sutxessctf  award(s). 

a.  flffafoirfwAaaeafaifiWjBdMtfhildtongBi^ 

Aniarderfto  aachaaeaodjBBsistfoe  Yre^dentend  foe  Vice  President  in  ensuring 
foot  the  refirems  ahbpled  ob  a  eesidt  <cd  foe  National  Performance  Review 
aiB  impdemsatnci  foanfjfaaitt  foe  Ssesoufore  branch,  I  hereby  estfolish  foe 
President’s  Jdanagement  Council  H(“3he  Conncil”).  The  Council  shall  com¬ 
prise  foe: 
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(a)  The  Deputy  Director  for  Management,  Office  of  Management  and  Budget; 

(b)  The  Chief  Operating  Officers  firom  the  following  agencies: 

(1)  Department  of  State; 

(2)  Department  of  the  Treasury; 

(3)  Department  of  Defense; 

(4)  Department  of  Justice; 

(5)  Department  of  the  Interior; 

(6)  Department  of  Agriculture; 

(7)  Department  of  Commerce; 

(8)  Department  of  Labor, 

(9)  Department  of  Health  and  Human.  Services; 

(10)  Department  of  Housing  and  Urban  Development; 

(11)  Department  of  Transportation; 

(12)  Department  of  Energy; 

(13)  Department  of  Education; 

(14)  Department  of  Veterans  Affairs; 

(15)  Environmental  Protection  Agency; 

(c)  The  following  central  management  agency  representatives: 

(1)  Director  of  the  Office  of  Personnel  Management; 

(2)  Administrator  of  General  Services; 

(d)  Chief  Operating  Officers  of  three  other  Executive  branch  agencies  des¬ 
ignated  by  the  Chairperson,  in  his  or  her  discretion; 

(e)  Secretary  of  the  Cabinet;  and 

(f)  Such  other  officials  of  Executive  departments  and  agencies  as  I  may. 
from  time  to  time,  designate. 

The  Deputy  Director  for  Management  of  the  Office  of  Management  and 
Budget  shall  serve  as  Chairperson  of  the  Council.  The  Chairperson  of  the 
Council  shall  appoint  a  Vice-Chairperson  from  the  CoundPs  membership 
to  assist  the  Chairperson  in  conducting  the  affairs  of  the  Council. 

I  also  establish  an  Executive  Committee  of  the  Council.  Members  of  the 
Executive  Committee  shall  be:  the  Chairperson;  the  Vice  Chairperson;  the 
two  central  management  agency  representatives;  two  Chief  Operating  Officers 
serving  on  the  Coundl,  whom  1  shall  designate,  and  any  additional  Council 
members  whom  I^may,  from  time  to  time,  designate. 

The  Chairperson  shall  convene  meetings  of  the  Coundl,  which  shall  be 
held  at  least  once  a  month. 

The  functions  of  the  Council  shall  include,  among  others: 

(a)  improving  overall  Executive  branch  management,  including  reform 
of  government-wide  management  systems,  such  as  management  controls, 
financial  management,  personnel,  budgeting,  and  procurement; 

(b)  coQrdinating  management-related  efforts  to  improve  government 
throughout  the  EscMUtive  branch  and,  as  necessary,  resolving  specific  inter¬ 
agency  management  issues; 

(c)  ensuring  the  adoption  of  new  management  pradices  in  agencies 
throughout  the  Executive  branch;  and 

(d)  identifying  examples  of,  and  providing  mechanisms  for,  interagency 
exchange  of  infrmnation  about  best  management  practices. 

The  Council  shall  be  provided  with  appropriate  staff  support  and  other 
resources  as  may  be  necessary  to  carry  out  its  duties.  In  addition,  the 
Federal  C^iality  Institute  shall  serve  as  a  resource  to  the  Coimdl. 

The  Council  shall  seek  advice  and  information  as  appropriate  from 
nonmember  Federal  agendas,  particularly  smaller  agendas.  The  ^uncil 
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shall  also  consider  the  management  reform  experience  of  corporations,  non¬ 
profit  organizations.  State  and  local  governments,  government  employees, 
public  sector  unions,  and  customers  of  government  services. 

Agencies  shall  cooperate  with  the  Council  and  provide  such  assistance, 
information,  and  advice  to  the  Council  as  the  Council  may  request,  to 
the  extent  permitted  by  law. 

4.  Independent  Agencies. 

Independent  agencies  are  requested  to  adhere  to  this  directive. 

5.  Judicial  Review. 

This  directive  is  for  the  internal  management  of  the  Executive  branch  and 
does  not  create  any  right  or  benefit,  substantive  or  procedural,  enforceable 
by  a  party  against  the  United  States,  its  agencies  or  instrumentalities,  its 
officers  or  employees,  or  any  other  person. 

6.  Publication. 

The  Director  of  the  Office  of  Management  and  Budget  is  authorized  and 
directed  to  publish  this  memorandum  in  the  Federal  Register. 
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